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Charles Carroll Soule 


N OFFERING its tribute to Mr. 

Soule, who died on the 7th of Jan- 
uary, the Green Bag can hardly find words 
to express what it owes to him as 
its founder, and publisher during the 
greater portion of its existence, or how 
much legal journalism owes to Mr. Soule, 
for he was if we are correctly informed 
the founder of both the American Law 
Review and the Central Law Journal. 
The truth is that legal periodical lit- 
erature, quite as much as legal literature 
in general, profited by the influence of 
Mr. Soule’s unusual personality. What 
he could not find time to do himself he 
inspired others to do in a spirit akin to 
his own. That he would have made an 
ideal editor if hé could have escaped from 
the meshes of a business which he cul- 
tivated with an ardor akin to that of the 
bibliophile is not to be questioned, for 
his wit was ever ready, his pen facile, 
and his mind alertly receptive. The 
files of Legal Bibliography, no ordinary 
publisher’s circular, afford evidences of 
this ripe faculty, and contain occasional 
examples of finished paragraphing show- 
ing the earmarks of his personality. 

Dean Wigmore, in his appreciative 
notice in the current number of the 
Illinois Law Review, describes Mr. 
Soule as ‘emphatically an idealist in 
business.”’ That is to be interpreted as 
meaning that Mr. Soule, though by 
no means a poor business man, was 
considerably more than a man of busi- 
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ness. Idealism, or whatever you choose 
to call it, does not take kindly to harness, 
and Mr. Soule was not content to devote 
his whole energies, like most men, to 
one special pursuit, whether of book- 
selling, publishing, bibliography, editor- 
ship, or library management. His large 
and many-sided interest in books sought 
and found a vent in all these several 
channels. Specialization in any one of 
them would have brought sufficient 
distinction. Instead, Mr. Soule sought 
to unite these several interests in his 
business, and succeeded in building up 
an establishment which reflected and 
expressed his own temperament. Hardly 
any interest can be said to have domi- 
nated the others, and we therefore 
refrain from the attempt to characterize 
Mr. Soule as distinctly and primarily 
a law bookseller or a legal bibliographer 
for fear of giving a false impression. 
The ideal to which he devoted himself 
was not only larger than that of any 
business, it was also larger than that 
of any profession. The motive force 
of his idealism was to be found mainly 
in his delight in books in generous re- 
sponse to their many-sided appeal alike 
to the scholar, to the collector, to the 
cataloguer, and to the antiquaxian. 
What originally drew this man of books 
to the books of the law and led him to 
make them his life-work we do not 
know. It can hardly have been mere 
circumstance, for among them he was 
clearly in his native element. 

Probably no one in this country had 
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more extensive knowledge of the bewil- 
dering mass of American and British law 
books, or was so competent an expert 
in this field. He early made an exhaus- 
tive and authoritative study of editions 
of the old Year Books.? Through his 
trips to England he gained methodical 
and accurate knowledge of editions of 
old reports and abridgments, and 
librarians found his advice in the matter 
of purchases of invaluable aid. At a 
time when the advent of modern con- 
ditions of business competition had not 
yet rendered such a thing impossible, he 
made of his business a profession, and a 
learned profession. He was far above 
any imputation of self-seeking. His 
‘Lawyers’ Reference Manual of Law 
Books and Citations,’’ which appeared in 
1883, was a unique work inits field. Vari- 
ous publications issued by his firm set high 
standards in legal bibliography, and have 
been of great assistance in helping the 
selection and distribution of works, 
old and new, of approved scholarship 
and accuracy. 

As Dean Wigmore has testified to 
Mr. Soule’s high and honorable aims 
as a law publisher, and services to legal 
authorship in this country, we will not 
add anything to what he has expressed 
in terms of such warm gratitude and 
esteem. ‘His personal geniality and 
enthusiasm meant more for the encour- 
agement of legal literature than any mere 
commercial genius could achieve.”’ His 
scholarly tastes and accomplishments 
made him the friend and helper not only 
of law librarians but of deserving authors. 
“A particular service to the profession” 
was rendered through his undertakings 
to publish, for the American Bar Asso- 
ciation, the Bulletin and Codes of 
the Comparative Law Bureau, and for 
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the Association of American Law Schools 
the Modern Legal Philosophy Series. 

Mr. Soule was bornin Boston in 1843, 
and was the son of Richard Soule, one 
of the compilers of ‘‘Soule’s Synonymes,” 
and the compiler also of a dictionary. 
His mother was Harriet Winsor of Dux- 
bury, Mass. He was prepared for col- 
lege in the Brookline High School and 
was graduated from Harvard in the class 
of ’62. Enlisting with the 44th Massa- 
chusetts, he later became captain in the 
“55th,” the second of the two Massa- 
chusetts colored regiments. One who 
was with him in the service speaks of 
him as ‘‘a model officer, brave, enter- 
prising, helpful, considerate of his men, 
courteous toward his associates, and in 
all respects above reproach.” Captain 
Soule was slightly wounded in the arm 
at Honey Hill but remained under fire. 
After the war, he was one of a commis- 
sion superintending labor contracts be- 
tween planters and freed negroes, being 
stationed at Orangeburg, S. C. 

Mr. Soule engaged in the law book 
business in St. Louis for a number of 
years, being from 1869 to 1878 a mem- 
ber of the firm of Soule, Thomas & 
Wentworth. He was one of the 
founders of the University Club of St. 
Louis, and married Louise C. Farwell 
of that city. 

Returning to Boston he became in 
1878 a partner in the long established 
law book firm of Little, Brown & Com- 
pany. This connection lasted until 
May, 1881. Mr. Soule in that year 
formed a partnership with James M. Bug- 
bee for the purpose of publishing and deal- 
ing in law books. The firm was located 
first at 12 Court street, Boston, and later 
at 37 Court street. The late Professor 
Ames’s Cases on Bills and Notes was one 
of the first publications to be announced. 
In October, 1884, the partnership was 
dissolved and Mr. Soule moved the 
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business to 26 Pemberton square. In 
two years it was again moved, this time 
to larger quarters in Freeman Place 
Chapel, 154% Beacon street. The Chapel 
was built in 1848 for James Freeman 
Clarke’s congregation, and was _ later 
occupied by various religious bodies, 
the last being a French Catholic church. 

Mr. Soule conducted the business in 
his own name till 1889, when he incor- 
porated it as the Boston Book Company. 
He was its president up to his death, 
and actively supervised its affairs as 
long as his health permitted. Two 
years ago he suffered a paralytic stroke, 
but he strove with undaunted spirit to 
recover as much of his former vigor 
as possible, attempting an almost daily 
attendance at the office. He doggedly 
performed the greater part of the work 
on his recent book, ‘‘How to Plan a Lib- 
rary Building for Library Use,” in this 
condition of shattered physique. He 
was even contemplating the prepara- 
tion of a second volume on some related 
phase of library science. 

Besides the publications already noted, 
Mr. Soule was the author of “Library 
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Rooms and Buildings,’’ and in earlier 
life, of ‘Hamlet Revamped, Modern- 
ized, and Set to Music,’”’ and ‘‘Romeo 
and Juliet: A New Travesty.” 

To those of us who recall Mr. Soule’s 
vigor less than five years ago, his going 
was premature even though he rounded 
out the entire three score and ten. A 
mellower and finer civilization might 
have dealt more fairly with such a man, 
carefully husbanding his strength for 
another productive decade. Yet Mr. 
Soule did not depart leaving his work 
unfinished. We can look back with 
satisfaction, and with no little admira- 
tion, on a life which skillfully and fruit- 
fully performed its chosen task without 
suffering it to overshadow and dim the 
beauty of fine aspiration and magnani- 
mous endeavor. His character and 
ideals have left a permanent impress, 
and have assisted the ripening process 
of American legal literature and legal 
scholarship. That we have advanced 
so far beyond primitive conditions in 
law publishing is due in no small degree 
to his indefatigable enthusiasm and to 
the effect of his example. 





Sydney Smith and the Law 


By Roy TEMPLE HOUSE 


EMBERS of the profession should 

read with approval the record that 
the wittiest and perhaps in one inter- 
pretation of the word the most eloquent 
of Anglican divines would have entered 
the law instead of the ministry if he 
could have followed his own inclinations. 
But when he took his Oxford degree, in 
1792, we are told that the financial 
affairs of the family, with the failing 
health of his mother and the necessity 
of preparing his brothers for life, made it 


desirable that he begin earning money at 
once. So it came about that instead 
of reading law and waiting for clients 
in London, he took a pitiful country 
living two hundred miles away. But 
though his talents brought him in a 
short time to a much more comfortable 
situation in the Church, and eventually 
to fame and almost fortune, he never 
ceased to regret the profession he had 
vainly hoped to enter, and in Lady Hol- 
land’s Memoir he is quoted as saying, 
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at the moment when he was the most 
eagerly listened to preacher in the Island, 
‘“‘ The Law is decidedly the best profes- 
sion for a young man if he has anything 
in him,’’ —even though “in the law he 
must have a stout heart and an iron 
digestion, and must be as regular as the 
town clock.” 

Sydney Smith had all these merits in 
a high degree—-we might, if space 
allowed, stop and illustrate them in de- 
tail—and he never ceased to show a 
keen and intelligent interest in legal mat- 
ters. In 1824, as Chaplain to the High 
Sheriff, he preached two appropriate 
sermons in the York Cathedral at the 
spring and summer Assizes. The text 


of the first one was Acts xxiii, 3, and 
the subject was announced as ‘The 
judge that smites contrary to the law.”’ 
Here, as many times again, he insists that 
in the present state of English civilization 
the judges have the prosperity and the 


morality of their country in their hands; 
if England thrives and conducts her 
affairs uprightly, ‘‘First the Gospel has 
done it, and then Justice has done it.” 
The judge needs more than human aid 
to discharge his delicate responsibility 
aright; “‘he must remember that he 
beareth not the sword in vain,”’ but he 
must keep in mind also the strength of 
temptation, the weakness of man’s 
nature, and especially the helplessness 
of the poor and ignorant: ‘All magis- 
trates feel these things in the early 
exercise of their judicial power; but 
the Christian judge always feels them, 
is always youthful, always tender, when 
he is going to shed human blood; retires 
from the business of men, communes with 
his own heart, ponders on the work of 
death, and prays to that Saviour who 
redeemed him that he may not shed the 
blood of man in vain.” 

The second sermon was preached from 
Luke x, 25, and was called ‘‘ The lawyer 
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that tempted Christ.’”” This sermon 
contains what is perhaps the clearest 
statement in literature of the peculiar 
character of the lawyer’s activity: ‘‘Jus- 
tice is found, experimentally, to be most 
effectually promoted by the opposite 
efforts of practised and ingenious men, 
presenting to the selection of an impart- 
ial judge the best arguments for the 
establishment and explanation of truth. 
It becomes, then, under such an arrange- 
ment, the decided duty of an advocate 
to use all the arguments in his power to 
defend the cause he has adopted, and 
to leave the effects of those arguments 
to the judgment of others. However 
useful this practice may be for the pro- 
motion of public justice, it is not with- 
out danger to the individual whose 
practice it becomes. It is apt to produce 
a profligate indifference to truth in high- 
er occasions of life, where truth cannot 
for a moment be trifled with, much less 
callously trampled on, much less sud- 
denly and totally yielded up to the base- 
est of human motives.”’ The injunction 
the lawyer most needs is, as it is put else- 
where in the sermon: “ do not carry the 
lawful arts of your profession beyond 
your profession.” 

The second main theme of this appeal 
to the bar is “‘ the honorable and Chris- 
tian task of defending the accused; a 
sacred duty never to be yielded up, 
never to be influenced by any vehemence 
nor intensity of public opinion . . . if 
you do this, you are a guilty man before 
God.” 

In one of these same Assize sermons, 
the speaker paints a glowing picture of 
the noble part England has been playing 
in European affairs. ‘‘ And why? Be- 
cause this country is a country of the 
law; because the Judge is a judge for 
the peasant as well as for the palace; 
because every man’s happiness is guard- 
ed by fixed rulesfrom tyranny and caprice. 
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... The Christian patience you may 
witness, the impartiality of the judg- 
ment-seat, the disrespect of persons, the 
disregard of consequences. These at- 
tributes of justice do not end with ar- 
ranging your conflicting rights and mine; 
they give strength to the English people, 
duration to the English name; they turn 
the animal courage of this people into 
moral and religious courage.”” And yet 
Smith was not ready to accept English 
institutions as complete and perfect; his 
works bristle with keen, wise and witty 
suggestions for their improvement. Find 
in the Edinburgh Review, year 1826, a 
scathing arraignment of the then existing 
system of requiring prisoners to speak 
for themselves. The argument had been 
advanced that employing counsel was an 
expense to the prisoner; and Smith burst 
‘just as if anything was so ex- 
pensive as being hanged!... ‘You 
are going . . . to be hanged tomorrow, 
it is true, but consider what a sum you 
have saved!’ ”’ 

Jeremy Bentham had complained that 
the English Government was not careful 
enough to publish her laws, so that all 
might know when they were in danger 
of committing an offense,— which re- 
minds thecompiler of a story of aGerman 
peasant, unknown to Sydney Smith it is 
true, who was brought before a local 
magistrate for stealing wood, and who 
urged in his defense that he had just 
moved in from another province, and 
had not learned that stealing wood was 
a crime in that section of the country. 
Smith remarks very aptly in answer 
to Bentham that “‘we donot happen to 
remember any man punished for an of- 
fense which he did not know to be an 
offense’; and adds, a little later in the 
same article, ‘‘ The people, it is true, are 
ignorant of the laws; but they are igno- 
rant only of the lawswhich donot concern 
them.” 
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He is much concerned at the dis- 
crimination between poor and rich which 
the practice of releasing on bail induces, 
but has no remedy to offer. ‘‘ The im- 
prisonment of a poor man, because he 
cannot find bail, is not a gratuitous vexa- 
tion, but a necessary severity; justified 
only, because no other nor milder form 
of security can in that particular in- 
stance be produced.”’ 

He is never at a loss for an appropriate 
illustration. One of his favorite themes 
is the danger of making crime attractive 
by showing the criminal too great con- 
sideration. He tells how, a century be- 
fore in Denmark, condemned prisoners 
were handled so gently, conducted to 
execution in so noble a procession and 
preached to so eloquently before the 
trap fell, that “‘ This spectacle, and all 
the pious cares bestowed upon the crimi- 
nals, so far seduced the imaginations of 
the common people, that many of them 
committed murder purposely to enjoy 
such estimable advantages, and the 
government was positively obliged to 
make hanging dull as well as deadly, 
before it ceased to be an object of popu- 
lar ambition.” 

He is a determined advocate of cap- 
ital punishment, chiefly for the reason 
that ‘‘ Death is the most irrevocable 
punishment, which is in some sense a 
good ; for however necessary it might be 
to inflict labor and imprisonment for life, 
it would never be done. Kings and Leg- 
islatures would take pity after a great 
lapse of years, the punishment would be 
remitted, and its preventive efficacy 
therefore destroyed.” 

He had no sympathy with a prison 
humanitarianism which made the cul- 
prit’s lot so easy that he would rather 
bein prison than out. Perhaps his most 
picturesque statement of his convictions 
in this direction is the refined bit of 
sarcasm from the Edinburgh Review for 
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1821: ‘ There are, in every county in 
England, large public schools maintained 
at the expense of the county for the en- 
couragment of profligacy and vice, and 
for providing a proper succession of 
housebreakers, profligates, and thieves. 
They are schools, too, conducted with- 
out the smallest degree of partiality or 
favor, there being no man (however 
mean his birth or obscure his situation) 
who may not easily procure admission 
to them. The moment any young 
person evinces the slightest propensity 
for these pursuits he is provided with 
food, clothing, and lodging, and put 
to his studies under the most accomp- 
lished thieves and cut-throats the 
country can supply.” 

With all his preference for the legal 
profession, he finds its members lacking 
in esprit de corps: “If a lawyer is 
wounded, the rest of the profession 
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pursue him, and put him to death. If 
a churchman is hurt, the others gather 
round him for his protection, stamp 
with their feet, push with their horns, 
and demolish the dissenter who did the 
mischief.”’ 

The list of whimsical, piquant, clever, 
and often useful comments on legal, 
governmental and related questions 
could be swelled almost indefinitely. It 
is true that Smith was so voluminois 
and versatile a writer that it would be 
easy to catalogue at great length his 
utterances on a variety of subjects. But 
at least one of his readers has come to 
the conclusion from the testimony he 
has left himself, that there was no other 
line of thought, not even excepting 
the line to which his profession ce- 
voted him, which interested him quite 
so much as the line we have been dis- 
cussing. 


in Jurisprudence 


DR. BEROLZHEIMER 


By THE EDITOR 


I 

F the thirteen works chosen for 

translation in the Modern Legal 
Philosophy Series, edited by a com- 
mittee of the Association of American 
Law Schools, Dr. Berolzheimer’s ‘“‘The 
World’s Legal Philosophies’ is likely 
to be prized as containing the most 
satisfactory presentation of the leading 
types of. legal theory throughout the 
course of historical development.' The 


1 The World’s Legal Philosophies. By Fritz 


book shows great facility in compressed 
exposition of the salient points of indi- 
vidual doctrines. Its character is that 
of a historical and critical essay, rather 
than of a constructive treatise. Yet the 


Berolzheimer, President of the International Society 
of Legal and Economic Philosophy at Berlin. 
Translated from the German by Rachel Szold 
Jastrow of Madison, Wis. With an introduction 
by Sir John Macdonell, Professor of Comparative 
Law in University College, London, and by Albert 
Kocourek, Lecturer on Jurisprudence in North- 
western University. Modern Legal Philosophy 
Series, v. 2. Boston Book Co., Boston. Pp. !vi, 
477 + 12 (index). ($4.25.) 
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writer intermittently indicates his own 
positions, and at times elaborates them 
with a degree of fullness. His own philo- 
sophical attitude, therefore, is quite as 
much to be reckoned with as the atti- 
tudes examined and described. With Dr. 
Berolzheimer’s personal attitude the 
present article deals. The features of 
his historical presentation may be passed 
over without belittling the value of the 
book in its chief aspect, that of a his- 
torical review. Only a fragmentary and 
tentative statement of his philosophical 
position can safely be attempted with- 
out reference to his other works, includ- 
ing the four other volumes of the series 
from which ‘““The World’s Legal Philoso- 
phies’’ was chosen. 

Before taking up this subject, it may 
be worthy of remark that the epito- 
mization of such a voluminous mass of 
ancient, medieval, and modern theo- 
retical writings is a striking performance, 
and has been carried out with such pains 
and skill that the author may more 
readily than not be excused for any 
sins of omission, and may be pardoned for 
exemplifying the inevitable tendency of 
every selective treatment to choose what 
most plainly suits the given purpose, 
and to overlook what though apparently 
irrelevant may be of cardinal importance. 
If some theories have been wrongly 
labeled, and if a theory has not invari- 
bly been stated with its qualifications, 
and in the light of its manner of dispos- 
ing of hostile arguments, it may be borne 
in mind that the execution of a work of 
similar compass avoiding all such pit- 
falls would be a wellnigh superhuman 
task. 

The clear literary form, in which the 
author has been seconded with rare 
ability by the translator, is also worthy of 
comment. Of course no style, however 
clear, could make the cloudy metaphysics 
of some eighteenth century German 
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speculation easy of comprehension. But 
the author is not to be taken to task for 
faults of matter rather than of presenta- 
tion. The latter exhibits Dr.. Berolz- 
heimer’s distaste for technical phrase- 
ology. He adopts a literary rather than 
a scientific terminology, which is at once 
a defect and a virtue; his mind on the 
whole is rather averse to abstractions, 
and he is possessed of a keen’sense for 
the actualities of practical life. His 
terminology is not always ideal, but his 
meaning is not often mistakeable. 

The theoretical position unsystemati- 
cally built up by Dr. Berolzheimer 
throughout the volume may be freely 
interpreted as follows. The idealism of 
the eighteenth century and first half of 
the nineteenth erred through its lack 
of a sense of reality, and was followed 
by the inevitable reaction of a natural- 
ism which went equally far to the oppo- 
site extreme, committing the mistake of 
excluding from the field of knowledge 
everything but the world of mechanical 
cause and effect. The latter extremism 
has provoked another necessary reac- 
tion, and what is needed is an idealism 
possessing a full sense of reality. Evolu- 
tion is not a purely logical process of the 
unfoldment of the idea of absolute rea- 
son, of which empirical reality is only 
the appearance, but the conception of 
an actual external evolution must be 
substituted for the Hegelian view. This 
actual evolution is not a mechanical 
process to be explained solely by the 
operation of natural laws, for such a 
view would be fatalistic, contradictory 
to the nature of the human will, and 
refutable by the plain facts of experience 
and by the entire course of history. An 
idealistic view of human activity and of 
the forces of progress is therefore neces- 
sary, the will being conditioned by en- 
vironmental conditions, but not abso- 
lutely determined by them in its action 
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This conception of the relatively free 
will harmonizes with the Hegelian sys- 
tem, but Berolzheimer thinks it futile 
to follow Hegel in his speculations regard- 
ing an absolute free will, as that would be 
looking too far into the dim future of 
humanity. The will seeks to solve its 
problems in the light of the available 
sum-total of experience, and to shape 
existing institutions to the ends of a 
progressive culture. The goal of the 
cultural forces is intimately connected 
with that personal liberty for which the 
will strives, and is the goal of increased 
human efficiency. Government, law, 
and morality are cultural forces working 
toward the attainment of this ideal of 
freedom. Progress is thus not a ‘‘Herac- 
litean flux,’’ in accordance with the 
Hegelian conception, but a process the 
basis of which is to be found in the 
cultural ideal in every age. The im- 
pulses toward increased human efficiency 
and power demand expression in pro- 
gressive economic conditions, and law 
and economics are related as form and 
content, as shell and kernel. Philosophy 
of law must appreciate these ideal ends 
toward which society strives, must recog- 
nize a spiritual aspiration rather than 
mere physiological phenomena as deter- 
mining the course of development, and a 
descriptive sociology of law is therefore 
inadequate. The historical evolution of 
law is to be viewed as a process of human 
emancipation, and the law of a given 
age is to be studied in the light of eco- 
nomic conditions. The movement of 
history gradually reached the point at 
which it could be viewed as a movement 
for the emancipation of economic classes. 
One after another the classes have been 
emancipated, the laboring class being 
last to attain its freedom in the closing 
years of the nineteenth century. We 
are thus at the beginning of a new era 
foreshadowed by the modern “‘class- 
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state’ in which all the classes share 
equal rights. It would be foolish to pre- 
dict the final outcome of this new move- 
ment. Socialism represents the partisan 
interest of the laboring class, and it will 
be necessary for the proprietary and 
professional classes to bestir themselves 
to prevent their enslavement to the 
laboring class. The problem of the legal 
philosophy of the present is to formulate 
the demands of the new order, in a 
manner which shall assure maintenance 
of the ideals of individual liberty and 
intellectual freedom. This problem, 
stated by Rousseau and Kant, must now 
be restated with consideration of new 
economic conditions and altered intel- 
lectual outlook. 

If the reader is disposed to complain 
that the foregoing exposition of Berolz- 
heimer’s views is vague, he is unlikely 
to gain from the volume under con- 
sideration more definite expressions of 
the exact nature of law, of the precise 
meaning of culture, and of the real rela- 
tion subsisting between legal and eco- 
nomic institutions. The author either 
has not had the inclination to bring out 
these matters with greater distinctness, 
or has felt that such an exposition would 
lie outside the scope of the present work. 

Such is Berolzheimer’s philosophy of 
law in general outline, perhaps with the 
omission of some of its essential features. 
It is neither a pure idealism nor a pure 
realism. It is a transcendalist philoso- 
phy. The Hegelian view that progress 
is governed by a transcendental prin- 
ciple, rather than by natural forces, has 
been handed down to the ‘‘Neo-Hege- 
lian’’ group. Kohler more clearly brings 
out the idea that progress is governed 
by such a principle.? Berolzheimer im- 
plicitly if not expressly accepts the same 
view. His attitude toward the facts of 
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science and toward empirical reality is 
influenced by the modern spirit; he 
deems the study of concrete evidence, 
such as that of economics for instance, 
of great importance. In the present 
work he treats the natural world as 
something more than the manifestation 
or emanation of pure ideas. Yet the 
empirical world is not alone to be con- 
sidered. There is also the world of the 
will. The workings of the will are not 
to be explained by natural law. The 
positions of vitalism and voluntarism are 
assumed, in opposition to those of the 
mechanical theory and phenomenalism. 
Berolzheimer’s philosophy is a dualistic 
voluntarism, diverging from monistic 
naturalism one hand, and from 
monistic idealism on the other. The 
reader will be able to judge from what 
follows to what extent Berolzheimer’s 
theory, seemingly at variance with the 
Hegelian tendency, actually conforms 
to it. 

While Berolzheimer disavows the 
Hegelian dialectical treatment of ethical 
progress as the emanation of an abstract 
ideological movement,* he does not rest 
ethical development on the foundation 
of objective dynamic processes. With 
Hegel the absolutely rational and moral 
will is free; the will in its lower stages 
of development is free only in itself, be- 
cause instincts and direct impulses form 
determining motives.* But this acknowl- 
edgment of the determining effect of 
instinct recognizes no objective process 
of causation, but only a dialectical pro- 
cess of pure thought.’ Berolzheimer 
does not accept the Hegelian view of the 
morally free will of absolute reason, 
being concerned, instead, with the will 
as actually expressed in historical prog- 
ress. Emotional conditions are decisive 
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factors.6 Yet the individual is not to be 
considered fatalistically, for ‘‘his spon- 
taneity and initiative are to be taken 
into consideration,”’ as well as his status 
as a member of society; his “position 
and efficiency as an individual’? make 
possible a view of the individual as the 
active director of forces of evolution to 
the realization of an objective goal of 
endeavor.’ The supposition that the 
moral progress proceeds according to 
natural laws ‘‘would lead to fatalism, 
resignation, the acknowledgment © of 
human impotence in the presence of 
mighty forces of nature; in which case 
it is futile to enlarge upon what may be 
ethically desirable.’’® Emotional condi- 
tions, if decisive factors, lie outside the 
realm of dynamic forces. Berolzheimer 
thus rejects the positions of determin- 
ism and naturalism. 


II 

A few of the more salient features of 
this ‘“‘Neo-Hegelian”’ doctrine may be 
briefly pointed out: 

(1) It implies acceptance of the eco- 
nomic interpretation of history, but the 
subordination of this interpretation to 
the cultural interpretation, and an 
“idealistic’’ view of economic institu- 
tions in contrast to the “materialism” 
of a purely mechanical view of economic 
forces. 

(2) It measures the life of the past by 
contemporary standards, and is a formu- 
lation of the spirit of modern democracy. 

(3) The ideal law for existing human 
society cannot be deduced by processes 
of empirical reasoning, but problems 
of legislation are to be met only by the 
spontaneous activity of a culture which 
seeks expression in a law embodying its 
own freely determined purpose. 


6 Pp, 217-8, 350. 
7 Pp. xlii-xliii, 368-9, 427. 
8 P. 363. 
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(4) Yet the formulation of a statement 
of what the law ought to be is a legiti- 
mate problem of legal philosophy, and 
a definite position on political questions 
is consistent with an unprejudiced treat- 
ment of objective facts.® 

These positions may be more minutely 
examined. 


1. The Parallelism between Law and 
Economics. The outcome of Berolzhei- 
mer’s presentation of his views is un- 
satisfactory, notwithstanding his use of 
pertinent historical illustration, if one 
is looking for detailed argument in sup- 
port of the theses advanced. A vague 
general concept of the correlation of 
legal and economic institutions will not 
suffice to explain the evolution of law 
throughout history. History shows that 
economic institutions influence, if they 
do not determine, the law, and that 
they are likewise acted upon by the law. 
The mode of this interaction is a socio- 
logical problem requiring careful inves- 
tigation before general principles can 
be formulated. Any one can see that 
economic and legal changes do not move 
forward pari passu, but that each offers 
resistance to the other, yet the theory 
of so close a relation as that between 
form and content implies that changes in 
the law are automatically embodied in 
economic institutions, and vice versa. 
There can be no true parallelism, but 
only a correlating tendency the nature 
of which needs to be accurately deter- 
mined. This holds equally true if the 
two kinds of institutions are viewed as 
separate products of the life of society; 
the field of investigation is then broad- 
ened, rather than shifted, and the inter- 
action of the two specific forces cannot 
be overlooked merely because the entire 
complex of social forces is considered. 
The vagueness of Berolzheimer’s concep- 


® Author's Preface, pp. xlv—xlvii. 


tion destroys its scientific value, and his 
parallelism is obviously a_ speculative 
rather than a dynamic principle which 
fails to offer a reasonable explanation 
of the causes of the legal and economic 
movements of history. His explanation 
of the emancipation of the fourth estate 
at the close of the nineteenth century as 
an economic movement, for example, 
without any light on the actual causes 
of this movement, whether they were 
internal economic causes or exterial 
social causes, is not satisfactory, for it 
implies overconfident generalization on 
economic or sociological premises. Even 
if “culture” itself is an inexplicalle 
phenomenon, and philosophy means 
something more than sociology, an aux- 
iliary sociology must be employed to 
define the objective processes through 
which culture shapes institutions. Berolz- 
heimer’s treatment of history is super- 
ficial because he is indifferent to causes 
and concerned only with results. His 
indistinct notion of law as a reflex of 
economic movements stops at the 
threshhold of a fertile subject and offers 
no real explanation of the processes of 
legal evolution. 

Dr. Berolzheimer’s historical treat- 
ment reveals vast industry and wide 
learning. Yet in such a panoramic treat- 
ment scant opportunity is afforded for 
giving to each period the study necessary 
to a thorough comprehension of its 
forces. With the inevitable emphasis 
on the concrete, there is not room for 
an exhaustive critical survey of the cul- 
tural tendencies of each epoch, and of 
their interactions in the field of social 
institutions. Law is but one of the 
manifestations of these cultural ten- 
dencies; governmental, economic, and 
ethical institutions also require investi- 
gation, and the part played by law in 
the drama of this progress is to be ascer- 
tained only by discovering the nature 
of the forces at work in its production 
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at a given moment, which requires not 
only a study of the institutions but of 
the strength and weakness of human 
nature, and of the tastes, aptitudes, and 
prejudices of mankind. A_thorough- 
going philosophical treatment of history 
is necessarily sociological in method, for 
thus only can we explain the genesis of 
cultural movements and the causation 
of transformations of law and 
society. A vague general concept of 
the interrelation of law and economic 
institutions as matter and form will not 
suffice to explain the evolution of law 
throughout history. It is necessary, on 
the contrary, to show just how, from 
within, society can generate the force 
acting upon its own complex. If we 
say, for example, that the Reformation 
was primarily an economic movement 
for the emancipation of the middle class, 
we the threshold of a much 
broader inquiry. The economic de- 
mands of the middle class remain to be 
explained. Were they due to economic 
conditions rendering the position of the 
middle class less favorable than in the 
previous age, to the moral deterioration 
of the governing class, or to a sudden 
elevation of the cultural standards of the 
middle class? These important ques- 
tions are entirely ignored. 

We know that there is a tissue of 
social institutions not one of which may 
be changed without affecting every other 
institution. In the complex of moral, 
economic, legal, and miscellaneous insti- 
tutions, and not only of fixed institu- 
tions but of changing habits, tastes, 
and capacities, there is a Zusammenhang 
which makes it fruitless to consider one 
institution but in its interactions with 
all the other factors. Accordingly, the 
“modern inter-class state’’ is too com- 
plicated an entity to be disposed of as 
juxtaposition of economic 
Granted that the most power- 
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ful economic group will always succeed 
in mastering every weaker group, and 
will thus exert a most potent action in 
determining the characteristics of the 
community in general, it remains to 
show the sources of its power and the 
nature of the various cultural elements 
which not only confer power upon it but 
provide means for its exercise. 


Il. The Absolute Criterion of Progress. 
—A correct use of the word “‘emanci- 
pation’’ presupposes that a medieval 
class demanding emancipation was op- 
pressed according to contemporary stand- 
ards, yet that would often be difficult to 
establish, and Berolzheimer gives no 
indication of having made the inquiries 
necessary to give his conclusions sup- 
port. On the eve of the Reformation, 
Aquinas declared it the subject’s duty 
“to be justly obedient,’ and that view 
was presumably concordant with the 
prevailing morality not only of the 
ruling class but of all classes. ‘‘The 
distinctive characteristic of the Middle 
Ages may be said to be the bondage, 
social and spiritual, of the individual,’ 
but the individual acquiesced in that 
bondage in feudal Germany as truly as 
in feudal France. Can the Reformation 
in Germany be treated as a movement 
for the breaking of these bonds when 
there was every reason why a similar 
movement should have arisen likewise 
in the Latin countries? The historical 
problem is large and by no means free 
from difficulty for the historical student. 
Even greater would be the task of estab- 
lishing by induction the thesis that all 
great historical movements originate in 
a contemporary demand for greater indi- 
vidual liberty. In fact this is not the 
view which Berolzheimer seeks to estab- 


10 Pp, 99. 
uP, 113. 
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lish. He judges the past in the light of 
the present, by modern standards, and 
he makes individual liberty, according 
to the modern conception, the absolute 
criterion of progress. This confusion of 
relative with absolute ethical standards 
is a serious defect. It obscures the 
actual, objective character of human 
development, and sees the past through 
colored spectacles. The motive purpose 
behind political change needs to be 
stated in terms of the ideas of the 
epoch under consideration, rather than 
of those of a subsequent era. Otherwise 
the motive impulse receives a mystical 
rather than a scientific expression. In 
the absolutism of Berolzheimer’s goal 
of emancipation or personal liberty there 
is something akin to the absolutism of 
Hegel's conception of pure rationality 
as affording the explanation of all 
progress. 


Ill. The Fluidity of Culture. — The 
fundamental fallacy of ‘Hegel’s philoso- 
phy lay in the assumption that all reality 
can be expressed in terms of conscious- 
ness, that the cosmos of nature is a 
cosmos of ideas, and that the goal of 
philosophy is achieved by the formula- 
tion of a complete doctrine of ideas. 
This fallacy led to a one-sided and dis- 
torted philosophy possessing sterility 
on the phenomenological side, in view 
of the want of a clear interpretation 
of the dynamic or mechanical cosmos, 
resulting from what was tantamount, 
in the identification of subject and 
object, to a denial of the objective cate- 
gory of being. This grave defect is par- 
ticularly noticeable in the ultimate bear- 
ing of Hegel’s theories of society, gov- 
ernment, and law. 

One of the chief ideas adopted from 
the system of Hegel by the Neo-Hege- 
lian school of jurisprudence is the con- 
cept of culture. ‘It is Hegel’s greatest 
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merit as a political philosopher to have 
replaced the Rechtsstaat by the Kultur. 
staat,” says Berolzheimer, ‘‘to have 
accomplished the affiliation of law with 
culture.”’” 

It would appear that the doctrine of 
culture is rather to be associated with 
Kohler than with Hegel. Pound says: 
“Kohler takes as his starting point a 
dictum of Hegel that law is a phe- 
nomenon of culture.’""* And Kohler has 
worked out a definition of culture. 

Culture, he says, “is the development 
of the powers residing in man to a form 
expressing the destiny of man.” This 
is vague. “‘The culture of a people,” he 
says, ‘‘determines the development and 
form of its law.” This explains the 
action of culture, without explaining its 
genesis or function. It would not be 
difficult to define culture from a socio- 
logical standpoint. We are here con- 
cerned with a special point of view. 
From passages cited by Berolzheimer,"* 
it may be concluded that culture is the 
collective view of life taken by society, 
including ethical and religious views; 
it is a tissue of ideals which strive for 
embodiment and expression in the actual 
law. The effort to embody culture in 
law may be conscious or unconscious. 

Culture being thus a complex, it 
would seem, of ideals, it would be un- 
necessary to show the basis of the 
impulse to realize them in practice, for 
culture is from the very nature of the 
definition teleological and contains its 
own motive impulse. The critic of 
Kohler’s culture doctrine perhaps need 
not complain of the lack of fuller light 
on the mode in which culture expresses 
itself. The possible modes of realizing 


12 P, 230. 

13 “Sociological Jurisprudence,” in 24 and 26 
Harvard Law Rev.; see v. 25, p. 155. 

14 Pound, ibid., p. 157. 

15 Berolzheimer, p. 422. 

16 Pp, 422-4. 





asennad 


Neo-Hegelianism in Jurisprudence 


a practical end are many and various. 
In so far as they can be realized directly 
in action we need not concern ourselves 
with the mode of operation of cultural 
forces. In so far as they require to be 
realized mediately, through the instru- 
mentality of various agencies, a field 
for more careful investigation opens 
itself, but it may be maintained that 
this is one of the by-paths of jurispru- 
dence. Far more vital is the importance 
of explaining the origin of culture, and 
of explaining why culture is not station- 
ary but is always a modification of an 
antecedent culture. Hegel would have 
been content to account for this origin 
and evolution of culture merely by an 
ideological solution; he would have 
sought the explanation not in dynamic 
factors, but in the successive stages in a 
progress of ideas to the goal of reason. 
In so far as Kohler dispenses with any 
inquiry into the etiology of culture or 
the dynamic principles of its develop- 
ment he can be accused of betraying an 
unfortunate ideological bias, bringing 
him into closer mental kinship with 
Hegel than might superficially be sus- 
pected from the general character of his 
philosophy. 

Kohler attaches much importance to 
ethnological and historical research, but 
he seems to have employed them rather as 
tools for discovering the cultural stages 
of periods than as means of account- 
ing for the evolution of culture itself. 
He is concerned with the expression of 
culture more than with the manner in 
which a culture is determined. Ethno- 
logical facts and general institutions will 
serve as evidences of the cultural state 
of a people, but Kohler seems to pay 
little heed to them as factors molding 
culture. 

Berolzheimer’s comment on Kohler’s 
theory of culture brings out the point 
that according to it ‘‘we are part of an 
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endless stream of development, invol- 
untary instruments of a rational idea, 
in which we believe but which we cannot 
direct.’"” There are no points of arrest 
in this: stream, says Berolzheimer, and 
there is only, for society, the ‘“‘distracted 
pursuit of a constantly shifting pur- 
pose.”’ To give continuity and direction 
to a practical philosophy of human 
action, something more than the Hege- 
lian view of law as an expression of cul- 
ture is necessary; it ‘“‘must be supple- 
mented by considering that personal 
liberty is the object for which the cul- 
tural forces strive; this personal liberty 
is intimately related with the impulses 
toward “progressive economic condi- 
tions,’”’8 toward increased human effi- 
ciency,'® toward restoration and increase 
of “that power which humanity has 
sacrificed in culture and through culture, 
that is, the natural exercise of impulses 
lost or enfeebled in the course of civili- 
zation.’’?° 

Berolzheimer thus seeks to escape the 
evil of the Heraclitean conception that 
all things are in perpetual flux by taking 
refuge in the doctrine of a culture seek- 
ing the goal of individual liberty and 
“increased human efficiency.’”*! His 
hostility to determinism prevents a de- 
sire to investigate the dynamic processes 
through which culture is created and 
transformed. He has no inclination to 
study the manner in which a new culture 
springs forth from the roots of the pre- 
vious life of society. He shows that law 
is not fluid, but the expression of cul- 
tural tendency, thus breaking with the 
notion of a fluid law which he finds 
implicitly contained in the Hegelian 
system.” But he succeeds only in link- 


17 p, 427, 

18 p, 24. 

19 Pp. xliii, 427. 
20 Pp, 421, 

2 P, 427. 

22 Pp. xviii, 231. 
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ing law with a fluid culture wandering in 
the maze of history with no goal save 
that of the empty abstraction of liberty, 
of human efficiency. Consequently he 
fails to perceive that a study of contem- 
porary morality and other factors of 
civilization affords the materials for an 
inductive forecast of tomorrow’s develop- 
ments, in principle if not in practice; 
for the prodigious complexity of such a 
task would not justify the conclusion 
that human development is not gov- 
erned by definite laws which it is the 
business of science to ascertain. He cor- 
rectly views legal, like other institu- 
tions, as an artificial force, but he fails 
to see that the law may be at once an 
artificial and a natural force; that the 
harnessing of this social agency, so to 
speak, can come only as the result of a 
dynamic pressure, that legislation, 
though a deliberate process in the legis- 
lator’s mind, is also the production of a 
social force. A ripened process of de- 
liberation on the part of the legislator 
aspires under modern intellectual con- 
ditions to a mastery of scientific method, 
and, the formulation of that method is 
one of the tasks of modern legal philoso- 
phy.” 


IV. The Rationality of Culture. — It 
is one thing to find that Berolzheimer’s 
philosophy really results in the doctrine 
of the fluidity of culture, and another 
to suppose that he is conscious of the 
attitude which must thus be described. 
He is not aware of the Heraclitean posi- 
tion he occupies. He does not see that 
by detaching culture from the field of 
natural law he leaves it entirely with- 


2s Commenting on Wundt’s social philosophy, 
Professor Barth of Leipsic says: ‘‘Die kausale 
Betrachtung [der Geschichte] erst macht die Sozi- 
ologie oder Geschichtsphilosophie zu einer frucht- 
baren Wissenschaft. Sie erméglicht dem Politiker 
aus erkannten Ursachen Mittel zu machen, um 
gewisse Zwecke _ herbeizufiihren.’’ — ‘‘Wilhelm 
Wundt als Sozialphilosoph,”’ Archiv fiir Rechts- 
und Wirtsch.-philosophie, v. 6, p. 133. 
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out stable foundations. His dualism * 
enables him to conceive of a culture 
which, though uncontrolled by natural 
forces, is nevertheless controlled by 
something belonging to its own inward 
nature. ‘‘Man is a being endowed with 
a divine spirit, a being whose knowing 
and thinking, though dependent upon 
his material organization, is not re- 
stricted by it.” This is but another 
way of saying that cultural forces are 
supernatural forces, partly at 
Berolzheimer is plainly in sympathy 
with the deeper interpretation to be 
placed upon Kohler’s remark that man 
is not a mere placental mammal but 
has the capacity of acquiring the aitri- 
butes of godliness.2* He acknowledges 
that his philosophy is in a sense neo- 
Platonic.” A supernatural element enters 
his philosophical system. For the moral 
chaos mistakenly connected with natural- 
istic philosophy is substituted the order 
superimposed by a rational, transcen- 
dental spirit. A rational solution of all 
practical thus 
Legal philosophy, equally with politics, 
must be directed toward the future of 
social conduct.” Repudiation of social 
dynamics on one hand, and of Hegelian 
dialectics on the other, therefore does 
not lead Berolzheimer to a non-ethical 
descriptive empiricism but to an ethical 
valuation of the current situation. The 
doctrine of a culture not determined by 
empirical conditions is supplemented by 
the doctrine of the necessity of empirical 
knowledge to further the interests of 
culture. The principle of an undeter- 
mined fluid culture is modified by an 
important qualification — reason should 
determine the succeeding stages of cul- 
ture. This want of perfect logical con- 


least. 


problems is possible. 


** Paulsen notwithstanding; see p. 461. 
2 P. xlvii (footnote). 

26 Pp. xvii-—xviii. 

27 P, xlvii. 

* P. xivi. 
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sistency is a consequence of the dualistic 
position. Berolzheimer is neither a con- 
sistent empiricist nor a consistent ideal- 
ist. He tries to combine two irrecon- 
cilable positions.” 


II] 

Natural law of the eighteenth cen- 
tury, and at all earlier periods, was a 
static system. ‘All schemes of natural 
law have undertaken each in its own 
way to furnish a project of an ideal 
code with an unchangeable, uncondi- 
tionally valid content.’*° The break 
with this theory came with the recogni- 
tion of what we may call ideal law — 
the law suggested by morality — as a 
changing rather than a stationary sys- 
tem, with the substitution, in other 
words, of an evolutionary ideal law for 
natural law. The break came with the 
idealistic philosophy of law dating from 
the formulation of the evolutionary doc- 
trine of Schelling and Hegel. Both of 
these thinkers denied the reality of the 
object, their conception of evolution 
being ideological rather than dynamic. 
Schelling’s position, however, gave an 
impetus to the formation of a new 
school, inaugurated by Savigny and 
Puchta, which applied the historical 
and empirical method to the study of 
past systems of law, yet gave its atten- 
tion to positive rather than to rational 
or ideal law, and refrained from formu- 
lating any theory of ideal law supplant- 
ing the old theory of static natural law. 
Hegel developed Schelling’s conception 
of a changing rational law, by demon- 
trating that the rational law coincides in 
its development with each successive 
stage of the will. He conceived of the 

*“ While the naive types of idealism and realism 
are contradictories, the critical types converge 
toward a common position, in the opinion of the 
present writer, but Dr. Berolzheimer’s method is 
not of this sort. 


*° Stammler, quoted by Pound, 25 Harv. L. Rev. 
150. 
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ideal law as changing rather than static, 
but not changing in the dynamic sense, 
that view being reserved for the socio- 
logical attitude, for evolution was treated 
as a dialectical rather than an objective 
process. The ensuing preoccupation of 
one school of jurisprudence in Germany 
with historical study of positive law, 
and of another school with an evolu- 
tionary idealism which threw no light 
on the determination of the ideal law 
for a given period, was perhaps the result 
of the sterility of the Hegelian dia- 
lectic in throwing virtually no light on 
the manner in which the logical neces- 
sities of a given epoch impress them- 
selves upon its institutions. Conse- 
quently, in the ensuing period, we have 
the barren evolutionary idealism of 
Krause, Ahrens, and Herbart, the his- 
torical positivism of Savigny and Puchta, 
and the mingling of the two in Dahn 
and Lasson. 

The break with this revised theory of 
Naturrecht, this theory of a changing 
rather than static law of the reason, 
and the substitution of the concept of a 
dynamic legal ideal, was to come not 
through a rebirth of abstract philosophy 
but through the transition from _his- 
torical positivism to systematic positiv- 
ism and_ sociological theory. The 
influence of Comte and Spencer directed 
attention to principles of mechanical 
causality, and contributed the ground- 
work of social mechanics to a progressing 
science of social dynamics still, at the 
present day, in process of development. 
The views of Ihering have been of great 
importance in helping to an understand- 
ing of the causation of legal institutions, 
in the light of his studies of social 
dynamics and the psychology of the 
strife for the realization of legal concep- 
tions. Berolzheimer’s criticisms of Comte 
and Spencer are in large measure justi- 
fied, if they might be more satisfactorily 
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expressed; his comments on |hering, if 
tantamount to an observation that he 
has not adequately appreciated the 
subtlety of psychological factors, can be 
accepted in the main, though over- 
emphasizing Ihering’s shortcomings. 
When Berolzheimer comes to the con- 
sideration of later exponents of socio- 
logical doctrine, such as Gumplowicz 
and Ratzenhofer, it is apparent that he 
withdraws his sympathy from much that 
is wholesome and truly constructive in 
their mode of procedure, even though it 
cannot be accepted as an adequate 
formulation, and that he fails to realize 
the full significance of the break with 
evolutionary idealism, in the substitu- 
tion of a truly dynamic for a merely 
flexible concept of law. While treating 
the law as the expression of cultural 
forces, Berolzheimer does not seek to 
explain these cultural forces in the light 
of natural laws. On the contrary, he 
would consider such an _ explanation 
fatalistic, robbing ethics of all practical 
significance.2!_ Wundt, like Berolz- 
heimer a voluntarist, but a voluntarist 
of less extreme type,®2 says that moral 
conceptions vary widely, and that ex- 
perience shows they cannot be deter- 
mined a priori, yet they do not depend 
upon mere chance — the individual will 
must be brought into harmony with the 
general racial progress. Such a position 
is unsympathetically characterized by 
Berolzheimer ‘‘a stoicism upon a racial- 
psychological basis.’’33 Exactly where 
Berolzheimer himself stands he does not 
state, but he can be described as occupy- 
ing an intermediate position between 
the Hegelian dialectical theory of progress 


31 See pp. xlii—xliii, 313-4, 368-9, 427, 434, 459. 

32 For Wundt’s voluntarism see his article ‘‘Ueber 
die Definition der Psychologie,’’ in his ‘‘Philo- 
sophische Studien,” v. 12, pp. 1-66. Wundt and 
Miinsterberg hold opposite views with regard to the 
psycho-physical parallelism. 

33 Berolzheimer, pp. 433-4. 
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and current social dynamics. According 
to Berolzheimer, culture is not a natural 
but an artificial force,34 a statement in- 
nocuous taken by itself, but which ex- 
presses the transcendentalist position 
when considered in conjunction with the 
segregation of the active will from the 
world of natural cause and effect. 

The outcome of Berolzheimer’s acti- 
tude toward positive law and the law 
postulated by cultural forces is that to 
be expected from his inability to accept 
a dynamic view of law. He finds fault 
with the Hegelian doctrine of evolution 
as having no fixed points of arrest, as 
implying a condition of universal flux.®° 
The dynamic conception of evolution 
would establish the premises of morality 
and law for any given epoch, in so far 
as so prodigious a task may be at least 
partly and tentatively performed by the 
human intellect, and for the concept of 
indeterminate haphazard progress would 
be substituted a determinate scheme of 
ideal law as that best suited to the 
existing society. Berolzheimer cannot 
find refuge in that certainty which can 
come only from a thoroughgoing appli- 
cation of scientific method in every field 
of human life and conduct. He has 
to choose the middle position of a law 
answering to the demands of current 
culture, and the law is really not less 
indeterminate than before, for though 
law is determined by culture, culture 
is itself indeterminate. Consequently 
Berolzheimer, when he rejoices in the 
passing of the theory of absolute natural 
law,?6 is not able to replace it with any- 
thing which comes to much more than 
a theory of positive law. Berolzheimer’s 
abandonment of the Hegelian dialectic, 
his failure to substitute a vigorous ab- 
stract analytic similar to that of Stamm- 


4 P. xviii. 
3% P, 231. 
36 Pp, 219. 
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ler, and his low estimate of social 
dynamics, result in a failure of tangible 
contribution to the problem of stating 
the ideal law for a given time and place. 


Neo-Hegelianism is a movement diffi- 
cult to characterize with precision be- 
cause we have no means of judging of its 
mode of dealing with the problems of 
external reality and of knowledge. Berolz- 
heimer, it must be supposed, rejects the 
identity of subject and object,37 and he 
apparently believes in a real external 
world. Through the position of volun- 
tarism, rather than through a doctrine 
of objectless ideas, Neo-Hegelianism dis- 
covers its affiliation with the system of 
Hegel. Voluntarism is one of the domi- 
nant present-day tendencies, as need be 
made clear merely by citing the instances 
of Wundt, James, and Bergson. But the 
contemporary voluntarism is mostly a 
naturalistic voluntarism, in so far as 
such a phrase may be employed without 
a contradiction in terms. <A transcen- 
dental version of the teleological inter- 
pretation is for the most part not 
attempted. Berolzheimer’s empiricism 
makes up only a part of his philosophy. 
Something more is necessary in philoso- 
phy, he holds, which shall reflect the 
results of empirical science and yet pass 
beyond them.38 But he is able to offer 
nothing to supplement empirical science 
but the interpretative or normative 
sciences, including ethics and law. What 
he really does is to dislocate them from 
their logical position in the empiric sys- 
tem. This practically amounts to a 
restriction of empiricism to the field of 
the descriptive sciences. 

Berolzheimer’s voluntarism has _ its 
root in his psychological attitude. Vol- 
untarism and phenomenalism are oppo- 
site views in psychology;_,they may be 


* Pp, 220. 
P32: 
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combined by means of concessions on 
either side but cannot be merged into 
one.39 Voluntarism in psychology calls 
for voluntarism in social psychology, 
and consequently in all the social 
sciences, including that of law. Berolz- 
heimer’s rejection of the naturalistic 
treatment of the will thus leads him to 
repudiate legal sociology as an adequate 
discipline. This is because he conceives 
of sociology as offering mechanical ex- 
planations that cannot account for voli- 
tional processes. For this reason, and 
perhaps also for the reason given by 
Small,4° he belittles the claims of sociol- 
ogy, to which the normative sciences are 
actually related not as supplementary 
but as subordinate disciplines. 
Berolzheimer’s anti-naturalistic bias 
thus carries with it a predilection for the 
interpretative in contrast to the descrip- 
tive treatment of legal institutions. His 
economic parallelism springs from the 
desire to formulate an ethical interpre- 
tation rather than a dynamic theory 
of law. He does not perceive that this 
interpretation requires for its sound- 
ness the active co-operation of sociology. 
On the contrary, he segregates his 
philosophy of law from the empirical 
sciences, thereby taking up a position 
which he assumes to be idealistic, be- 
cause opposed to empiricism, but which 
is really in antithesis not to empiricism 
but to dynamic sociology. The position 
therefore comes close to being a vital- 
istic realism, rather than an ordinary 
idealism, and the term Neo-Hegelian 
does not so well describe the phito- 
sophical doctrine of the school as its 
general temper. Dr. Berolzheimer is in 
manifest sympathy with Hegel as shown 
by his inability to reconcile free-will 
and determinism, his disposition to treat 


39 See ‘Psychology in the System of Knowledge,’’ 
by Hugo Miinsterberg, Harvard Psychological 
Studies, I, 642. 

409 Pound, in 24 Harv. L. Rev., pp. 618-9. 
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institutions as manifestations of culture 
rather than factors molding it, and his 
preference of the Hegelian concept of 
the state as dominating society to the 
concept of society as dominating the 
state. But his leading principles are 
hard to class as Hegelian. 

This pseudo-idealism, perhaps better 
to be described as a vitalistic realism, 
is quite as one-sided and inadequate as 
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the old positivistic realism against which 
it protested. The new realism must pass 
beyond both transitory phases of coc- 
trine and take a larger view of social 
science, and the new philosophy of law, 
resting on sociological foundations, must 
apply a more comprehensive and «cde- 
quate method than that which has been 
applied by either Positivists or Neo- 
Hegelians. 


Circumstantial Evidence 


By RoBeERT McMurpy 
OF THE CHICAGO BAR 


HE story of circumstantial evidence 

told in ‘The Upas Tree,” the re- 
cent lawyer’s novel from my pen, is not 
more remarkable than many of the re- 
corded cases. Indeed it seems impossible 
to invent a fiction plot not outrivaled 
by fact, and in every-day life we meet 
with incidents that would be counted 
overdrawn if found in a writer’s tale. 
Every combination of circumstances 
which seems to lead to a_ particular 
conclusion, nevertheless raises the ques- 
tion whether it is not mere coincidence, 
and whenever the attention is habitually 
drawn to the frequency and strangeness 
of the almost daily coincidences of life 
one begins to question whether they are 
not governed by some law which the 
psychologists and metaphysicians have 
entirely overlooked. 

These odd happenings swear continu- 
ally at the doctrine of chance and 
many are undeniably removed from any 
telepathic or other mental influence. 
To illustrate from an incident which 
arose in my own family: one of its 
truthful members, on his way to Eng- 
land, desiring to make an unusual pres- 


ent to two old friends by the names of 
Paine and Sourby who lived in different 
places, had taken with him two tame 
prairie-dogs — a male intended for Paine 
and a female for Sourby. Off the coast 
of Newfoundland the ship gave a heavy 
lurch which threw the male across the 
deck into a watery grave. As near as 
the time could be calculated, at that 
very instant Paine fell over a precipice 
and was instantly killed. If both the 
actors in this tragedy had been persons, 
one might conjure up a theory of occult 
attraction or divine co-ordination  be- 
tween lives intended to be intermolded, 
or the calamity might be conveniently 
ascribed to predestination, but between 
prairie-dog and man it must be accepted 
as purely a freak of destiny unrelated to 
any law unless there be one governing 
mere coincidences. 

Numerous other incidents might be 
recounted out of my own experience, 
and it has been no more extended than 
that of the average man. It is an inter- 
esting experiment, which I have tried 
myself, to have each member of a fair- 
sized company of credible people relate 
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the most remarkable coincidence within 
his observation. By the time the last 
tale is told he of the most besetting 
wonderlust is sitting appeased and aston- 
ished. 

In some respects the story in “The 
Upas Tree” is no more remarkable than 
some of the odd coincidences connected 
with its preparation. 

After a born itch for scribbling had 
taken the form of rhymes, short stories 
and a couple of impossible plays, I con- 
ceived the ambitious idea of producing 
another lawyer’s novel. ‘“Ten Thousand 
a Year’ was then practically the only 
distinctive story of the legal profession, 
and it was the sole answer customarily 
made to the repeated question, ‘What 
novels portray the every-day life of the 
lawyer?” 

During the first years of practice a 
member of the bar has ample leisure 
for book-writing and in the spare time 
“starving period’’ the second 
lawyer’s novel, as it was hoped, was 


of mv 


written, with the plot substantially as 
finished story. But the 
early years are not ripe in knowledge of 
life nor full in experience either in letters 
or in the world. They do not count for 
much in ability to write fiction. Few 
have but 
fewer still among those who are on the 
near side of forty. The result in my 
case was merely a disappointment. The 
task of rewriting to meet friendly criti- 
cism was indeed an opus, rendered more 
difficult by a law practice sufficient to 
absorb all the day-time strength, so 
that months at a time would elapse 
before any attention was paid to the 
manuscript. The plot of my story ends 
in 1887 and it was originally completed 
about that time. 
difference, subsequent rewritings, the 
expunction of errors of youngness and 
modifications of detail, carried the work 


in the now 


novelists achieved success, 


Long periods of in- 


through a generation into the summer of 
1912. When the galley-proofs came at 
last they were forwarded to a New York 
lawyer, formerly an assistant of District 
Attorney Jerome, to be sure that no 
slip had been made in setting out crimi- 
nal procedure in a foreign state. With 
the returning proofs came an ominous 
note, “‘I you to consult the 
-atrick case!” 


advise 


There was the reality, in many re- 
spects stranger than the fiction, and in a 
number of essential details it proved to 
be identical: — 

Both cases (the actual and the fanci- 
ful) arose in New York City. 

In each case a lawyer was tried for 
his life. 

In each, the deceased had no imme- 
diate family and left a large estate. 

In one, the dead man was poisoned; 
in the other, it was claimed that poison 
had been attempted. 

In each case a will made the lawyer 
trustee of the estate, although in the real 
case the will was claimed to be a for- 
gery. 

In one, a codicil provided for crema- 
tion; in the other, a letter so provided, 
although it, also, was alleged to be a for- 
gery. 

In both cases cremation was in fact 
consummated. 

Other similarities between the 
cases may be noted by comparing my 
novel withthe majority and dissenting 
opinions — in 
over ninety pages — People v. Patrtek, 
182 N. Y. 131. 

Nor is this all. Another circumstance, 
lately noted in the newspapers, but not 
mentioned in the opinions, runs parallel 
with the novel; Patrick’s wife, whom he 
married while in the Tombs, throughout 
all his long confinement, remained faith- 
ful to him and devoted to a belief in his 
innocence. 


two 


themselves a novel of 
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And the incident does not end here. 
“The Upas Tree” had been published 
but a few weeks when the Governor of 
New York pardoned Patrick, in igno- 
rance of the coincidence he was com- 
pleting — an act having special inter- 
est for any lawyer who will follow the 
events of the book beyond the book 
itself. The pardon came a little over 
twelve years after Patrick’s alleged crime, 
and the alleged murder took place a little 
over twelve years after my companion 
plot was on paper. 

Another incident is less dramatic, but 
only a little less singular. Four or five 
years ago, while the manuscript was still 
being polished in the evenings and on 
Sundays, the daytime being prohibited 
in recognition of the warning of that old 
saying that “the law is a jealous mis- 
tress,” a book appeared written by a 
colored man, detailing the woes of his 
race, under the title, “In the Shadow.” 
At that time the title selected for my 
book was ‘In the Shadows,” which, 
under the conditions, I felt constrained 
to abandon. It adds to the flavor of 
the circumstance that I have for years 
been connected with organizations for 
the benefit of the negro, like many 
another son of abolition parents. I 
soon chose the present name for the 
novel, and a year or two later in check- 
ing up on the poison referred to in the 
book, digitalin, I was startled to stumble 
on the fact that digitalin and the toxin 
of the upas tree are of the same family 
of poisons. 

Later, when my publisher was putting 
out the work, he advertised it in the 
Publisher's Weekly and in the same 
number another “‘Upas Tree” (by Mrs. 
Barclay) was likewise advertised — and 
each advertisement took up a full page. 
My book was already printed and imme- 
diately appeared, the other being pub- 
lished later. I had no redress, as there 
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is, of course, no copyright on the title 
of a book. Meanwhile an old book of 
the same name, out of print, with danc- 
ing as its subject, had been discovered; 
and still another, more recent, in Eng- 
land, Mrs. Barclay’s home, a contra- 
band book on immorality. My _ pub- 
lisher, in despair, telephoned: “The 
woods are full of upas trees.” 

To complete the incident it is neces- 
sary to go back a few months to a time 
when I was hesitating about the par- 
ticular publisher to whom I should sub- 
mit the manuscript. I wrote a letter to 
an Eastern firm mentioning the subject- 
matter, without stating the title of the 
book, but the negotiations went no 
further. This was the firm that even- 
tually published the other “‘Upas Tree!” 

A minor incident has its special appeal. 
The suggestion was made to me to re- 
turn to the old custom of placing quota- 
tions at the head of the chapters. [ 
readily adopted the hint because it 
seemed that quotations would tend to 
lighten somewhat the serious text and 
would tend to give some literary ‘cast 
to a first venture. To do this well under 
all the circumstances proved to be an 
immense labor, particularly in searching 
original sources. Nowhere could be 
found, however, any reference to the 
upas tree itself. But after months of 
desultory search I happened upon the 
long desired treasure, part of a nature 
poem by Erasmus Darwin, which was 
promptly put on the title-page and 
which the publisher quite as promptly 
rejected, for it contained the word death, 
and in the rules of practice of iterary 
courts you are non-suited if such a word 
appears on the title-page of a novel. It 
so happens that one of the few boon 
companions of a lifetime, who is bound 
to me with hooks of steel, has occasion 
to make use of a nom de plume and for 
many years he has used the name Eras- 
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mus Darwin. In view of the sentiment 
involved it can be imagined with what 
misguided satisfaction I had undertaken 
to put the pseudonym of my companion 
on the introductory page of an endeavor 
to create something that would ‘live 
forever.” 

My faith in the reliability of circum- 
stantial evidence, always weak, has now 
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become still weaker. But what really 
holds me is the question whether there 
is a law governing pure coincidence. 
That is a nice problem for lovers of the 
curious and the occult, for the analyst 
and for those who believe that all things 
are governed by rule or law — that 
nothing happens but everything takes 
place. 
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THE MEETING OF THE NEW YORK STATE BAR 
ASSOCIATION 


O-OPERATING with the American 
Bar Association in a nonpartisan 
campaign of popular education against 
the movement for judicial recall, a 
Committee of Fifteen appointed last 
April by the New York State Bar 
Association is able to report that a 
majority of the county bar associations 
of New York State, on having the mat- 
ter brought before them for action, have 
adopted resolutions condemning the re- 
call of judges and judicial decisions, and 
that in several of the other counties 
favorable action is anticipated. 

This same Committee of Fifteen was 
authorized to investigate the causes 
which have produced any feeling of dis- 
content with the present methods of 
administering justice in New York State, 
anda sub-committee of five was appointed 
to make this special investigation under 
the chairmanship of Judge D-Cady 
Herrick. 

The sub-committee sent out copies 
of a letter last June to a number of 
representatives of labor organizations, 
among others, the recipient being asked 
if he would “‘kindly advise the Committee 
whether to your knowledge or in your 
experience there is any considerable 


feeling of discontent with our courts, 
or with the manner in which justice is 
administered; the causes for that feel- 
ing of discontent, if any exists, and any 
suggestions that you can make as to 
remedies therefor.” 

A large number of replies were received, 
and are printed in Appendix D to the 
sub-committee’s report. A few examples 
will illustrate the main trend of criticism. 

The secretary of the New York State 
Federation of Labor wrote: — 

Complaint against the judge is, to put it 
into concrete form, the lack of real interest in 
the humane side of life. Too much attention 
is given by the judges to conserving so-called 
business interests and not enough to conserv- 
ing the welfare of those who create the wealth 
of the country. 


The secretary of the Amalgamated 
Meat Cutters and Butcher Workmen 
replied that a large majority of the 
people “have but very little respect for 
the judiciary of not only this state but 
the United States, as a whole, as they 
firmly believe that the judiciary cater 
to the financial interests of the country 
to the detriment of the working class.” 

The chairman of the Brotherhood of 
Locomotive Firemen and Enginemen 
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declared that the people are not satis- 
fied with the naming of judges, in New 
York State, by political and business 
“interests,” subjecting them to the 
influence if not the control of men who 
have no sympathy with organized labor 
or with the masses; moreover, from a 
bench thus selected ‘‘we do not get or 
expect any favors, and not always even- 
handed justice,’ almost all labor laws 
being crippled by construction or held 
to be nullities. 

Another labor leader said that judges 
should be made to understand that 
their functions are judicial and not 
legislative, and ‘‘that they are paid for 
the enforcement of law as enacted by 
the legislature and not for the annulling 
of that law and creating laws of their 
own.” 

It is not necessary to make further 
quotations. The notion that the courts 
fawn on the rich and frown on the poor 
underlies most of the criticisms and is 
presented in a variety of forms. Some 
of the replies are more specific than 
others in specifying the labor statutes 
thought to have been wrongly decided 
unconstitutional, and in denouncing 
fancied abuses of the injunction. 

Mr. Guthrie, in a supplemental report, 
concedes that the writers of these letters 
are sincere, and is also encouraged by 
the spirit of the replies to hope for candid 
co-operation in an impartial and thorough 
investigation. Nevertheless, says Mr. 
Guthrie, ‘‘many of the statements show 
an utter failure to investigate the facts 
and an entire indifference to the truth, 
and some are obviously puerile, or inex- 
cusably inaccurate. The pity is 
that many of the critics of our courts 
are lamentably ignorant of the subject 
about which they are writing or de- 
claiming, and, unconsciously and unin- 
tentionally in some instances, misrep- 
resent and distort the facts.”’ 
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Mr. Guthrie then points out that the 
courts should not be blamed for 
faults of the legislature; in the case of 
Knisley v. Pratt, 148 N. Y. 372, for 
instance, the court in rendering deci- 
sion took account of the fact that the 
statute did not disclose a plain intent 
on the part of the legislature to abro- 
gate the assumed risk doctrine, and jor 
seventeen years, since that decision was 
pronounced, the legislature has failed 
to change the law, though it could 
easily have done so. Yet the Court 
of Appeals has in the meantime “been 
assailed before the whole country tor 
its lack of sympathy with the poor and 
helpless and with social progress!” 

With regard to the so-called selection 
of judges by the ‘“‘interests,’’ Mir. 
Guthrie’s report condemns this baseless 
accusation and points out the need, not 
of “indiscriminate criticism or unfounded 
abuse of the courts,” but of such practi- 
cal remedies as shall bring about the 
nonpartisan election of judges, greater 
permanency in the tenure of prosecuting 
officers, and such competent assistance 
as the district attorney may require for 
the prompt transaction of the business 
of his office. 

The misinformation of attacks on the 
injunction as a means of oppressing 
labor is pointed out, by calling attention 
to the fact that in New York a perma- 
nent injunction is never granted with- 
out notice and without an opportunity 
to be heard, while a temporary restrain- 
ing order is never issued without notice 
of hearing unless the danger of irrep- 
arable injury from delay be very grave. 

The alleged hostility of the courts 
to legislation has also led Mr. Walter 
Shaw Brewster to make an examination 
of the subject in a special report (Ap- 
pendix B). He draws attention to the 
fact that by the common law of England 
combinations to raise wages were unlaw- 


the 
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ful, vet while our courts have restrained 
and enjoined combinations in restraint 
of trade which also had for an object 
the raising of prices, they have refused 
to enjoin, but on the contrary have 
encouraged, combinations of laborers for 
the particular purpose of raising wages. 
“In fact neither legislators nor courts 
have in reality treated combinations 
of capital and combinations of labor on 
a plane of equality. For many years 
there has been increasing leniency toward 
com>inations of labor, while in recent 
years there has been increasing severity 
toward combinations of capital.’’ Fur- 
thermore, injunctions are not granted 
to restrain what may lawfully be done; 
“they only restrain against the doing 
of unlawful acts,’ and while the injunc- 
tion is a remedy which should be used 
with great caution, there is no reason to 
believe that this caution has been vio- 
lated — the cases have been studied with 
great care, and “‘do not show in any 
instance the enjoining of a lawful act.”’ 
The sub-committee has thus, it would 
seem, refuted the accusation that the 
courts are to be blamed for a hostile 
attitude toward labor. The assailants 
of the courts, who clamor most loudly 
for the recall of judges and judicial de- 
cisions, fail through a lack of accurate 
information and through a failure to 
understand the constitutional function 
of the courts tosubstantiate their charges. 
This is not to deny that the laboring 
classes may have grievances needing to 
be remedied by changes in the laws; it 
is not to deny that the courts may, with- 
out exceeding their constitutional func- 
tion, bear at least some share of the 
burden of molding the law to meet con- 
temporary conditions. The error lies 
in the assumption that the courts are 
themselves responsible for the social 
and economic grievances of labor. It 
is the old cry of judicial tyranny, which 
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comes from the failure to perceive that 
the judges are the servants of the con- 
stitution and not its masters. 

In his presidential address, which 
dealt with ‘‘Pending Questions,” Mr. 
Nottingham devoted most of his atten- 
tion to the judicial recall. ‘“‘It cannot 
be said,’’ he observed 


that the authors of the policy for the recall 
of judicial decisions have made rapid, or in 
fact, as yet, any considerable headway toward 
convincing the public judgment. While the 
idea was viewed with curiosity on account of 
its exceeding novelty, no feasible plan for putting 
it in operation was presented by its advocates, 
nor seemed to occur to others who gave it serious 
consideration. This inherent weakness has 
doubtless thus far prevented the theory, as first 
broached, from maintaining a place in the arena 
of serious debate. 

But the very thought of thus subverting the 
proper function of the courts under our form 
of government is abhorrent to the legal mind. 
We believe also that the sincere and thoughtful 
layman, when made fully aware of its effect 
when put into practice, will reject a fallacious 
and pernicious theory which renders justice 
unstable and individual rights uncertain, and 
makes the safeguards of the fundamental law 
less valuable than the sanctions of a statute. . . . 

When a self-governing people frames and 
adopts a constitution, it declares, in effect, that 
it chooses to be ruled by its judgment rather 
than its passions. When it clothes the provi- 
sions of that fundamental law in general terms, 
and prescribes a definite and deliberate method 
for its amendment, it intends thereby that the 
principles embodied shall be flexible, but not 
fluctuating. ... 

Respect for the courts and reverence for the 
law have here gone hand in hand; and any hasty 
and intemperate criticism of them or their deci- 
sions upon important questions affecting sec- 
tions or classes of people which tends to impair 
their hold upon the public esteem, reacts upon 
the enforcement of the law, spreads dissatisfac- 
tion, promotes disorder, and hinders the prog- 
ress of sound and stable government. . . . 

It is not sufficient answer to the foregoing 
suggestions, to say that the majority should 
always rule; and then by fallacious reasoning 
seek to extend this principle to the control of 
the Judge in the discharge of his duties or to 
secure the reversal by the voters of his judgment 
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upon the rights of the individual. Might does 
not make right, even when might is the power 
of the many. The oppression of a capricious 
and transient majority is more unbearable than 
the rule of a single despot. Power impatient of 
constitutional restraint or regulation by law, 
whether it reside in the many or the one, has 
ever been a foe to human progress. This malign 
spirit which baffled the genius of Mirabeau in 
the tribune of the people was the same that sent 
Sydney to the scaffold. 


The prominence of the issue of the 
recall was likewise illustrated by the 
guest of honor of the Association, Gov- 
ernor Hadley of Missouri, who in the 
annual address, choosing the subject, 
“Progressive Jurisprudence,” gave much 
attention to the recall. ‘Law,’ he 
said, “is but the concrete expression 
of the moral judgment of any period of 
time.” After speaking of recent changes 
in the law of liability for those injured 
in industrial accidents, and the main- 
tenance of an “‘archaic rule”’ till recently, 
he expressed the view that the failure 
of legal justice to keep pace with social 
justice is ‘‘not entirely the fault of either 
our courts or our profession.”” The 
theory associated with Jefferson, that 
that government is the best which 
governs least, has retarded the working 
out of social, industrial, and economic 
problems. 

When we consider that up until a few years 
ago this was the general trend of American 
thought and that one of the great political parties 
urged the necessity of such a theory of govern- 
ment, should we be too prompt to criticise our 
courts if in passing upon questions affecting 
industrial and social conditions they have not 
been fully abreast of what seemed to the ad- 
vanced public opinion of the period? 


But those who charge that all the fault has 
been with our courts contend that we cannot 
enjoy genuine popular government or secure a 
proper measure of social and industrial justice, 
except by making the courts more responsive 
to and representative of the people. And they 
contend that this result can be accomplished 
only by providing for the recall of judges and the 
recall of judicial decisions. 


It is my opinion that both of these proposed 
methods are unnecessary and unwise. . . . It 
would, in my opinion, be a backward step to 
substitute a judgment of unpopularity for a 
judgment of wrongdoing in the removal of pub- 
lic officials from office. It would be advisable 
that the processes by which they can be removed 
should be made more simple, direct and prompt, 
but the removal itself should be accomplished in 
accordance with the forms of law and under those 
safeguards incident to the procedure by which 
any citizen can be deprived of that which is of 
value to him. .. . 

It is apparent that when a court decides that 
a state law is unconstitutional, it is exercising 
legislative functions, and in a _ government 
founded upon the principle that all legislative 
power rests with the people, their opinions upon 
economic, social and industrial questions should 
finally control, against even the decisions of the 
court. 

But whether there is need of a simpler or more 
direct method by which the people can exer- 
cise their authority to overrule or recall the 
decisions of their courts is another question. 
That the right exists is not open to question. 
It is my opinion that under the initiative method 
for amending the constitution and even under 
existing methods, it is within the power of the 
people to make their wishes in matters of gen- 
eral public policy effective, even though the 
courts set up their opinions upon such questions 
as against the opinions of the people as a whole. 


The address of Henry W. Taft was 
on the subject of “Recall of Decisions — 
A Modern Phase of Impatience of Con- 
stitutional Restraints.”’ 


Whenever the people seek to eradicate abuses 
in the administration of the government, (he 
said) or when they aspire to elevate their social 
or industrial or political condition, they become 
impatient of any restraint imposed upon their 
zeal by the constitution; and it is upon the 
courts, whose duty is is to impose the restraint, 
that their discontent is naturally visited. The 
demand for the recall of decisions is the result 
of impatience of this kind because the courts 
have not found some way to overcome the con- 
stitutional obstacles to securing a complete 
and immediate readjustment by legislation 
of social and industrial relations — which it is 
thought will correct some intolerable condi- 
tions which have arisen in the rapid develop- 
ment of American civilization in the last two 
decades... . 
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If the principle of the recall is once conceded, 
there is no reason, either theoretically or prac- 
tically, why it should not be extended to all 
judicial questions, where the social, industrial 
or political interests of the people are involved. 

Whatever the question involved, the vote 
of the people would be based upon no clear or 
enduring principle which could be formulated, 
nor could the reasons of the voters be ascertained 
with any degree of cer ainty, for use as a prece- 
dent for the guidance in the future either of 
constitutional conventions or courts or legisla- 
tures, or even of the people themselves. Upona 
subsequent referendum upon a similar question, 
it might well happen, therefore, that through 
some factitious circumstance, political, social, 
industrial or personal, a different vote might 
be cast; and as a result of repeated referendums 
we would soon have an irreconcilable conflict of 
popular decisions, without the possibility of de- 
ducing any safe or certain guide for future action. 

The foregoing views of several speakers 
tend to emphasize more strongly the 
misconceptions underlying misguided 
attacks on the courts, and to confirm 
the conclusions of Judge Herrick’s cap- 
able sub-committee. The feeling of 
dissatisfaction was stated by the sub- 
committee to have arisen from the fol- 
lowing among other causes: 
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1. Misstatements and misrepresentations of 
the decisions and attitude of the courts. 

2. Misapprehension of the powers and duties 
of courts and judges. 

3. The delay and expense involved in civil 
and criminal cases. 

4. The fault-finding of defeated 
and their attorneys. 

5. The manner of selecting judges, and the 
qualifications and fitness of some of them. 


litigants 


Reference was also made to many acts 
supposed to be for the benefit of work- 
ingmen and mechanics which were 
crudely drawn; some had clauses in- 
serted, it would seem, almost for the 
purpose of having them declared invalid, 
many were passed when their invalidity 
was apparent. Legislatures and Gov- 
ernors, appreciating the invalidity of 
such statutes, but with a fear of offend- 
ing those in whose real or supposed inter- 
est they were enacted, instead of frankly 
explaining their defects, passed them on 
to the courts for their adjudication and 
thus placed upon the courts the respons- 
ibility and odium of thwarting measures 
intended for the benefit of certain 
classes. 





The New York State Bar Association held 
its 36th annual meeting at Utica January 24-25. 
The subject of the recall was not scheduled 
to receive special attention, but was forced into 
a position of greater prominence than it occu- 
pied on the program. The reports and addresses 
dealing with the subject have already been 
noticed. 

Other business on the opening day consisted 
of reports from the committees on Commitment 
and Discharge of the Criminal Insane, Contin- 
gent Fees, and Publication of Legal Notices. 
The first of these reports was supplemented 
by liberal quotations from Dr. Haynes of Roches- 
ter, who condemned the practice of a person 
escaping punishment on a plea of insanity and 
later gaining freedom by regaining sanity. 

Secretary Wadhams read the report of the 
committee appointed to attend the annual 
meeting of the Illinois State Bar Association, 
at which the subjects of procedural reform 
and recall were discussed. The New York men 
found the meeting one of profit to all. 


Hon. Willis E. Heaton reported for the New 
York State Association of Surrogates, telling 
of the many duplications in the surrogates’ 
law, and showing the urgent need for its revi- 
sion and simplification. In this connection 
it is of interest to note that the Revision Com- 
mittee of the New York State Association of 
Surrogates, meeting at the same time in Utica, 
made tentative changes in the surrogates’ law, 
with the understanding that their recommen- 
dations would soon be made law. The revi- 
sion was general in scope, said Secretary South- 
ard, with simplification and codification as its 
object. 

Frederick D. Colson, law librarian, in dis- 
cussing ‘“‘The Rapid Creation of the New State 
Library,’”’ after telling what a great loss was 
sustained by having the library destroyed by 
fire, showed how it had been possible in a com- 
paratively short time to get together a very 
fair working library. 

Charles A. Boston reported for the Committee 
on Judicial Statistics. This committee was named 
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a year ago to secure information as to the terms 
of court held during the past five years by 
Supreme Court Justices, how many days they 
have held court, number of contested cases tried 
with or without a jury, and in short, information 
which would form the basis for some determina- 
tion of the efficiency of our courts, measured by 
work accompished. 

The report stated that it was impossible to 
present any accurate figures covering the state. 
Records are kept in such varying forms, and in 
many cases are so fragmentary that no just 
deductions could be drawn from any statistics 
which might be quoted. The first district fur- 
nishes a conspicuous exception to the rule, for 
there the judges are keeping records of their 
own, and these are most admirable in form and 
the matter noted. The report stated that pres- 
ent methods of keeping records in this state are 
inadequate, with the exception of the first dis- 
trict, and recommended that a committee be 
instituted to report at the next meeting an ade- 
quate law for the collection of judicial statistics. 
A general discussion of this matter followed. 

The report of the Committee on International 
Arbitration of the Panama Toll Question, sub- 
mitted by Everett P. Wheeler, went deeply into 
the status of the dispute and advocated the pas- 
sage of a resolution urging the President to 
submit to the Senate a special agreement for 
the submission of the question to the Hague 
Permanent Court of Arbitration. The Asso- 
ciation, after debate, adopted a resolution of 
somewhat different form, more favorable to 
President Taft, as follows: — 


“Resolved, That we reiterate our adherence 
and devotion to the principle of international 
arbitration as heretofore announced by this 
association, and cordially approve the position 
of President Taft on the Panama question, as 
stated in his speech of January 4 and quoted in 
Mr. Butler’s minority report.” 


The Committee on Amendment of the Election 
Law with Regard to Judicial Candidates told 
of the effort that had been unsuccessfully made 
to secure the passage of the bill taking the judi- 
ciary out of politics by providing a separate 
ballot for judicial candidates. After the presen- 
tation of this report, Ansley Wilcox, chairman 
of the committee, introduced a resolution in 
support of this bill, which omits party desig- 
nations from the ballot, and Judge Hale pre- 
cipated debate by offering a different resolution 
recommending bipartisan nominations. Judge 
Alton B. Parker spoke in favor of bipartisan 


nominations. There was a sharp debate, which 
ended with the adoption of Adelbert Mcot's 
pacific resolution sending back the matter to 
the committee, with instructions that it take 
all the suggestions and bring about a resolu- 
tion favoring nonpartisan nominations as against 
bipartisan. 

A report was presented by the Committee 
on Workmen’s Compensation, Frederick B. 
Campbell, chairman. Everett V. Abbott and 
J. Hampden Dougherty filed dissenting reports. 
The report was debated nearly two hours and 
in the end the majority report was adopted. 
It was an unusual report, the majority saying 
it was not entirely satisfied that it was right, 
but believed it best to be submitted in order 
to get certain matters before the people through 
the Legislature. The report favored amend- 
ment of the constitution to provide compen- 
sation for men injured in hazardous occupa- 
tions, instead of extra-hazardous as at present. 

Charles A. Boston delivered a carefully pre- 
pared address on “‘Disbarment in New York,” 
which was a comprehensive statement of the law 
and precedents of disbarment, and an exposi- 
tion of marked value as a monograph likely to 
afford assistance to the bench and bar of all 
states. Mr. Boston spoke of the activity of 
the Grievance Committee of the Association 
of the Bar of the City of New York, in investi- 
gating complaints against lawyers, and _pre- 
senting them, in proper cases, to the Appellate 
Division of the Supreme Court for disbarment 
or other discipline. He also spoke of the work 
of the Committee on Professional Ethics of the 
New York County Lawyers Association in ad- 
vising lawyers respecting proper professional 
conduct, and of the latest rules of the Court of 
Appeals for the admission of lawyers to prac- 
tice, which now require them before admission 
to pass examinations before the State Board of 
Law Examiners upon the canons of ethics of 
the American Bar Association. He said that 
all these agencies are operating to elevate the 
standards of professonal conduct, though they 
merely serve to impress high standards upon 
all lawyers, and to enlighten youthful ones, in 
respect to them; for there is nothing novel in 
their principles which have always been known 
and observed by the great majority of the pro- 
fession. 

At the banquet on the closing night the 
speakers included President Nottingham, who 
acted as toastmaster, Judge D-Cady Herrick. 
J. E. Martin, K.C., of Montreal, Judge A. T. 
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Clearwater, and Mr. Justice William Renwick 
Riddell of Toronto. 

Officers were elected as follows: —President, 
Hon. Alton B. Parker; vice-presidents, . first 
district, Eugene D. Hawkins; second district, 
James D. Bell; third district, D-Cady Herrick; 
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fourth district, Francis A. Smith; fifth district, 
John N. Carlisle; sixth district, Henry R. Fol- 
lett; seventh district, James S. Havens; eighth 
district, Daniel J. Kenefick; ninth district, J. 
Mayhew Wainwright; secretary, Frederick E. 
Wadhams; treasurer, Albert Hessberg. 
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NEW POLITICAL DEVICES 


The Courts, the Constitution and Parties: Studies 
in Constitutional History and Politics. By Andrew 
C. McLaughlin, Professor of History in the Univer- 
sity of Chicago. University of Chicago Press, 
Chicago. Pp. 299 (index). ($1.50 net.) 

The Democratic Mistake. Godkin Lectures of 
1909. By Arthur George Sedgwick. Charles 
Scribner’s Sons, New York. ($1.60 met.) 

The Initiative, Referendum, and Recall. Edited 
by William Bennett Munro. Assistant Professor 
of Government in Harvard University. National 
Municipal League Series. D. Appleton & Co., 
New York and London. Pp. 365 (index). ($1.50 
net.) 

Documents of the State-wide Initiative, Referen- 
dum, and Recall. By Charles A. Beard and Bird E. 
Schultz. Macmillan Co., New York. 

The Initiative, Referendum, and Recall in 
America. By Ellis Paxson Oberholtzer. Charles 
Scribner’s Sons, New York. ($2.25 net.) 

Direct Elections and Law-making by Popular 
Vote: The Initiative, the Referendum, the Re- 
call, Commission Government for Cities, Prefer- 
ential Voting. By Edwin M. Bacon and Morrill 
Wyman. Houghton, Mifflin Company, Boston. 


Majority Rule and the Judiciary: an examina- 
tion of current proposals for constitutional change 
affecting the relation of courts to legislation. By 
William L. Ransom, of the New York bar. With 
an introduction by Theodore Roosevelt. Charles 
Scribner's Sons, New York. Pp. xx, 183 (index). 
(60 cts. met.) 


Government by All the People; or, The Initiative, 
the Referendum, and the Recall as Instruments of 
Democracy. By Delos F. Wilcox, Ph.D. Mac- 
millan Co., New York. ($1.50 net.) 


HE foregoing titles, in addition to 

Nicholas Murray Butler’s ‘“‘Why 
Should we Change our Form of Govern- 
ment,’’ Professor Beard’s “Supreme 
Court and the Constitution,” and Mr. 
Dougherty’s ‘‘Power of Federal Judiciary 
over Legislation,’’ make up the list of 
the more notable books issued since the 
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appearance of Judge Lobingier’s ‘‘Popu- 
lar Law-Making.”’ Not one of them is 
of outstanding importance as a treatise 
on political science, but several are of 
value. Professor McLaughlin, for ex- 
ample, has brought together five timely 
studies with the purpose primarily of 
stating facts, but with the actual result 
of offering a dispassionate discussion of 
some problems of the day, on which his 
conclusions are happily free from any 
partisan bias. He has thrown additional 
light on the origin of the power exercised 
by courts in declaring statutes unconsti- 
tutional, and he makes some sensible 
observations on the necessity of the 
party system of government and of the 
party manager or boss. He thinks that 
in time we shall work out a more effi- 
cient system of party government which 
will not give rise to that outcry against 
abuses with which we are now familiar. 

There is a great deal that is sugges- 
tive and that is sound in Mr. Sedgwick’s 
contention that the cardinal mistake 
of popular government in this country 
has been the attempt to secure respon- 
sibility in public officials by popular 
election at short intervals. That this 
is a democratic mistake is undeniable; 
whether it is the democratic mistake is 
solely a matter of emphasis and is really 
of secondary importance. Mr. Sedg- 
wick’s conclusions that efficient govern- 
ment can come only with lengthening of 
official tenure and increase in the num- 
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ber of appointive positions are sensible 
even if unlikely to be popular. 

Professor Munro has brought together 
a collection of fifteen papers written from 
various points of view, pro and contra, 
and bearing upon various phases of the 
subject of direct government. Some of 
the papers are new, but the majority, 
such as those of President Lowell and 
Col. Roosevelt, are reprints. Professor 
Munro’s compilation is of use because of 
the information brought together with 
regard to the actual working of direct 
government where it has been tried. 
Needless to say, some of the papers 
have also the higher value that comes 
from impartial scholarly research. Pro- 
fessor Munro’s introduction offers a 
clear statement of the issues, and a 
moderate, cautious estimate of what is 
sound and what unsound in the new pro- 
posals. Discussion of statutory provisions 
is omitted, and this need is supplied by the 
technical and comparative study made 
in Professor Beard’s and Mr. Schultz’s 
timely compilation of documents. 

Dr. Oberholtzer’s treatise is of course 
recognized as an indispensable book 
giving facts, figures, and theories of the 
various schemes of direct government 
applied in this country. The new edi- 
tion is a useful re-issue of a standard 
treatise. Another book of value be- 
cause of its documentary information 
is that prepared by Messrs. Bacon and 
Wyman, merely in order to give definite 
information regarding the origin and 
progress of the devices of direct govern- 
ment. The authors offer no_ specific 
comment, but make some appropriate 
quotations from Woodrow Wilson and 
other well qualified experts. 

Of works of less value, we may men- 
tion first that of William L. Ransom of 
Brooklyn, N. Y. Mr. Ransom comes for- 
ward as a protagonist of radical democ- 
racy, and offers a lawyer’s argument in 
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favor of what is popularly known as the 
“recall of judicial decisions,” or more 
accurately defined, the settlement by 
popular vote of the validity of social 
legislation involving the scope of the 
due process clause. A believer in the 
wisdom of majorities, he has made about 
as strong an argument as is possible in 
support of his dubious position, without 
falling into the greater error of endors- 
ing the recall of judges. 

Dr. Wilcox also appears as a partisan 
of the newer democracy, and argues from 
a theoretical study of the shortcomings 
of our constitutional system, rather than 
from facts and figures, that popular 
government really calls for the new 
machinery to render it effective. He 
too defends the referendum on judicial 
decisions. 


TAXATION IN MASSACHUSETTS 


Taxation in Massachusetts: A treatise on the 
assessment and collection of taxes, excises and 
special assessments under the laws of the Common- 
wealth of Massachusetts. By Philip Nichols. Finan- 
cial Publishing Company, Boston. Pp. 826. ($6 
net.) 


HE brief references to taxation in 

the Massachusetts constitution 
were a summary of the practice of 
Colonial days in an agricultural com- 
munity where all property was visible 
to the assessors and easily valued. Old 
decisions of the courts have fixed a 
rigid interpretation upon these clauses 
ill adapted to modern conditions. The 
functions of the state have multiplied, 
thereby increasing the state’s demand 
for revenue. There has developed deep 
antagonism between the citizen and his 
representative, the tax gatherer, until 
tax evasion has been followed by more 
complicated tax laws and those by more 
evasion. The revision of our Tax Sta- 
tutes in 1909 showed a surprising growth 
in a few years. Hence the need of a 
local book expounding the local practice. 
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Mr. Nichols’ book, however, is more 
than a collection of local statutes and 
decisions. It comprises a brief but 
comprehensive outline of the entire law 
of taxation, though the application of 
those principles is confined to Massa- 
chusetts statutes. It includes an analy- 
sis of the constitutional limitations on 
the power of taxation and chapters 
devoted to the annual direct tax, its 
collection and tax litigation, and chap- 
ters devoted to the corporation tax, the 
inheritance tax, and _ special assess- 
ments. The author begins each subject 
with a valuable historical summary 
which is essential to an understanding 
of the present complications. His 
method is generally to quote the statute 
and then comment upon it. The chap- 
ters relating to collection of taxes and 
levying of special assessments ought to 
be extremely valuable to public officials 
charged with those duties. Lawyers 
will find the entire book of value, but 
especially the chapters on excessive or 
illegal taxation and the special chapters 
on the corporation tax, the inheritance 
tax, and special assessments. A good 
specimen of the helpfulness of the book 
can be seen at a glance on pages 166 
and 167, where the author presents a 
clear condensed analysis of the kinds of 
personal property taxable and the right 
to set off the debts of the taxpayer. 

S. R. W. 


LETTERS TO A YOUNG LAWYER 


Letters toa Young Lawyer. By Arthur M. Harris 
of the Seattle Bar. West Publishing Company, St. 
Paul. Pp. 193. ($2.) 


W* followed the letters to a young 

lawyer as they came out in the 
Docket and found them entertaining as 
well as very suggestive. In fact, the 
writer clipped them out and now has 
them preserved among ‘Miscellaneous 
Papers”’ at his office. It was therefore 
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a pleasure to find them published in 
attractive book form. They are written 
in an easy, colloquial style, as letters 
ought to be. And yet they are serious 
and informing discussions of subjects 
that may well concern nearly all young 
lawyers. For instance, the letter regard- 
ing the young man’s choice of a place to 
start practice touches upon a proposition 
that looms large during one’s last year 
at law school. The author very evidently 
holds a brief for the moderate sized 
cities of the West. And we must admit 
that he states his case persuasively even 
though we of the larger eastern cities 
may disagree with his conclusions. Then, 
too, the letter on hard work is well worth 
reading, for we cannot remind ourselves 
too often that hard work is the price of 
success. 

Much of the substance of the letters 
would be equally appropriate if written 
to old lawyers, and whether appropriate 
to us old lawyers or not, we are all inter- 
ested in the young lawyer. We are 
often sarcastic or contemptuous of the 
young lawyer’s efforts and training, but 
we do love to give him advice and to 
recount to him our own experiences. 
After we have been giving such advice 
for some years and have gradually 
gathered in more and more experience 
to talk about, we like to read up what 
others may have to say along similar 
lines. 

Altogether we recommend this little 
book to both the young and old lawyer. 

FE. 2... 
NOTES 

“Trade Marks and Trade Names”’ is the title 
of a brochure recently issued by Munn & 
Company, New York and Washington. There 
are illustrations of familiar trade marks, and the 
legal requirements of names suitable for trade 
marks, and the formalities of registration under 
the federal statutes, are described. The book 
is intended primarily for business men, technical 
terms being avoided. 
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Articles on Topics of Legal Science 
and Related Subjects 


Administrative Law. ‘Some Powers and 
Problems of the Federal Administrative.” By 
Jasper Yeates Brinton. 61 Univ. of Pa. Law 
Review 135 (Jan.). 


“Great as are the evils of bureaucracy, their 
cure is not to be found in the narrowing of admin- 
istrative responsibilities or in the tightening of 
judicial control. By responsibility only can we 
develop efficiency, and what seems to be needed 
is rather a recognition of the true importance of 
the administrative system and a scientific study 
of administrative problems.” 


Aliens. ‘‘The Jurisdiction of Courts over 
Foreigners; I, European Law.” By Prof. Joseph 
Henry Beale. 26 Harvard Law Review 193 (Jan.). 


“The extent of the judicial jurisdiction of a 
sovereign, especially where the jurisdiction de- 
pends on some power over the person of the 
defendant, is a puzzling question as to which the 
courts of civilized nations are very far from an 
agreement. Nor is this disagreement likely to 
be removed by any international movement 
such as the Institute of International Law. Each 
state is wedded to its own views as to its power 
over foreigners, while at the same time it is apt 
to deny to all other states the extreme powers 
over its own citizens which it exercises itself over 
foreigners. The fact of this extreme claim by a 
state of jurisdiction for itself, coupled with the 
denial of similar jurisdiction for other states, 
leads to curious questions as to the legality 
within a state of the exercise of such extreme 
jurisdiction, and as to the action of third states, 
when such jurisdiction is brought in question in 
their courts. It seems that the most satis- 
factory way of dealing with the subject is to 
examine in the case of the principal states their 
claim of jurisdiction for their own courts, and 
their attitude toward similar jurisdiction by 
foreign courts.” 


Banking Law. See Negotiable Instruments. 

Bankruptcy. ‘Preferences by Insolvent Cor- 
porations to Officers, Directors or Stockholders.” 
By John L. Campbell, Jr. 61 Univ. of Pa. Law 
Review 163 (Jan.). 

“It will be seen from the decisions that the 
courts consider the actual relation to the cor- 
poration occupied by the stockholder, and base 
their holdings on that rather than on the mere 
fact that he is a stockholder. The whole ques- 
tion of preferences to members of a corporation 
rests on equitable grounds of fairness, and 
equality and equity should not allow, between 
creditors whose claims are equally meritorious, 
that one creditor should obtain an advantage 
over another, not through any diligence or virtue 
in himself, but merely because he holds an office 


or occupies a position in respect to the corpora- 
tion, that enables him at an earlier stage to see 
the approaching calamity and secure himself 
against it. 

Biography. Martin. ‘Luther Martin and 
the Trials of Chase and Burr; II, The Impeach- 
ment of Burr.”” By Hon. Ashley M. Gould. 
1 Georgetown Law Journal no. 2, p. 13 (Jan.). 

Constitutionality of Statutes. See Social 
Legislation. 


Corporations. ‘‘Notice to a Corporation 


from Entries on its Books.” By Edwin’ H. 
Abbot, Jr. 26 Harvard Law Review 237 (Jan.). 
“Both upon principle and upon authority a 
corporation as matter of law is charged with 
knowledge of entries made upon its books on its 
behalf in the usual course of business. If facts 
so recorded are material the corporation cannot 
escape the effect of such notice because the agent 
who acts on its behalf is ignorant of the entries. 
The cases suggest that the agent is construc- 
tively charged with such knowledge. . . ._ It is 
far simpler and more logical to hold that entries 
made upon the corporate books on its behalf 
and in the usual course of business are notice 
directly to the corporation as matter of law.” 

See Bankruptcy, Monopolies. 

Criminal Procedure. ‘Criminal Procedure 
in Scotland, I.”” By Edwin R. Keedy. 3 Journal 
of Criminal Law and Criminology 728 (Jan.). 

A full account of the organization of the courts 
and of the rest of the legal system, including 
advocates, law agents (solicitors), and prosecut- 
ing officers, together with a description of the 
several stages of pleading and practice. 

See Privilege against Self-Incrimination. 

Criminology. ‘The Prevalence of Crime in 
the United States and Its Extent Compared with 
that in Leading European States.”’ By Julius 
Goebel, Jr. 3 Journal of Criminal Law and 
Criminology 754 (Jan.). 

“In the face of a serious situation such as con- 
fronts our nation, nothing could be more frivol- 
ous and dangerous than mere experimentation. 
The disease which is eating into the very mar- 
row of our social body needs heroic treatment. 
At all events the situation is one which demands 
the attention and study of the leaders of Ameri- 
can theught and action. The shocking amount 
of crime in the United States, and especially 
unpunished crime, is exceedingly discreditable 
to us as a nation and indicates a standard of 
civilization of which we cannot be proud.” 

See Indemnification for Errors of Criminal 
Justice, Penology. 


Disparagement of Property. ‘‘Disparage- 
ment of Property, I.’’ By Prof. Jeremiah Smith. 
13 Columbia Law Review 13 (Jan.). 
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A luminous analysis, containing one of the 
most notable of recent legal expositions. 


“We have stated ante two alternative proposi- 
tions, one or the other of which must be proved 
in order to hold a rival claimant. (In brief: 
either that defendant did not believe in his own 
statement; or that he was actuated by a wrong 
motive.) There are other and more common 
forms of stating the essentials to the liability 
of a rivial claimant. What are the reasons for 
discarding these common forms and for adopting 
those here substituted? .. . 

‘‘Now malice is an ambiguous, and often mis- 
leading term. Sir Frederick Pollock wisely said 
that ‘the less we have to do with it the better.’ 
It is preferable to drop the word ‘malice’ alto- 
gether and to substitute for it the meaning which 
is really intended to be conveyed by it. 

‘Here we have stated two alternative grounds 
of liability. Either of these standing alone is 
sufficient, without aid from the other.” 


Due Process of Law. ‘The Evolution of 
Due Process of Law in the Decisions of the United 
States Supreme Court.” By Francis W. Bird. 
13 Columbia Law Review 37 (Jan.). 

“It seems reasonable therefore to believe that 
there is nothing contained in the fourteenth 
amendment as expounded by the Supreme Court 
of the United States which will interfere with the 
power of the legislature, state and national, to 
adopt soundly progressive legislation for the 
protection of its citizens.” 


Federal and State Powers. ‘A Historic 
Judicial Controversy and Some Reflections Sug- 
gested by It.”” By S. S. Gregory. 11 Michigan 
Law Review 179 (Jan.). 

Dealing with the circumstances of Ableman v. 
Booth, 21 How. 506, in which Chief Justice 
Taney upheld the constitutionality of the Fugi- 
tive Slave law and the right of the United States 
to enforce its penalties without the consent of the 
courts of the state in which the culprit was 
found. In this historic decision Taney, though 
of a party of which state sovereignty was one of 
the battle cries, ‘‘made a vigorous assertion of 
national power which would have done credit to 
John Marshall.” 


Federal Incorporation. See Monopolies. 


Fourteenth Amendment. See Due Process 
of Law. 
Government. See Federal and State Powersg 


Social Legislation, Recall of Judicial Decisions. 


Indemnification for Errors of Criminal 
Justice. ‘“‘European Systems of State Indem- 
nity for Errors of Criminal Justice.”” By Edwin 
M. Borchard. 3 Journal of Criminal Law and 
Criminology 684 (Jan.). 

“Austria, France, Portugal and Geneva (code 
of criminal procedure, January 1, 1885), grant 


an indemnity for the injury suffered by reason of 
conviction and imprisonment where on retrial 
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an acquittal takes place. Indemnification both 
for acquittal on appeal after a conviction, and 
for detention pending trial followed by acquital 
or discharge is provided for in Sweden, Norway, 
Denmark, Germany, Hungary, Berne, Fribourg, 
Neuchatel, Basle and Tessin. The award of an 
indemnity is compulsory in case of acquittal on 
appeal after a conviction — that is, a right of 
action is given to the individual — in Germany, 
Norway, Denmark, Hungary, Portugal, Mexico, 
Neuchatel and Basle. It is also compulsory in 
case of detention followed by a discharge from 
custody or acquittal on first trial in Germany, 
Denmark and Norway. In Germany, however, 
before the action lies, the court acquitting the 
accused on retrial, must, simultaneously with 
the judgment of acquittal, issue a decree to the 
effect that an indemnity in the case is warranted 
by the facts, which decree is a condition prece- 
dent to the right of action. The relief is dis- 
cretionary in both cases — acquittal after con- 
viction and detention pending trial — in Sweden 
and Fribourg. It is discretionary in case of 
acquittal after conviction only in Austria and 
France, and discretionary in cases of discharge 
—_ custody in Hungary, Vaud, Neuchatel and 
asle.”” 


Insane Prisoners. ‘Insanity and Criminal 
Responsibility.’’ (Report of Committee B of the 
Institute.) By Edwin R. Keedy, Chairman. 
3 Journal of Criminal Law and Criminology 719 
(Jan.). 


“Tt is not the desire of this committee to engage 
in an academic debate with the New York com- 
mittee [of the New York State Bar Association], 
nor to indulge in captious and unimportant 
criticism. However, since the purpose of each 
committee is to reach a proper solution of the 
problem of dealing with persons suffering from 
mental disease who are charged with crime, a 
comparison of the two plans proposed and the 
contemplated results of each is deemed desir- 
able. On many points the two committees are in 
agreement. Both committees favor overthrow- 
ing the legal insanity test of M’ Naghten’s case; 
both wish to secure the conviction and punish- 
ment of persons who are relying upon feigned 
insanity as a defense; and both urge confinement 
in a hospital for persons who by reason of their 
mental condition are a public menace. This 
committee deems it of great importance that 
any new legislation should provide for the proper 
disposition of all cases, no matter what the char- 
acter of the offense nor the symptoms of mental 
derangement. This defense is by no means con- 
fined to prosecutions for homicide. Following 
are some of the crimes of which defendants have 
been convicted when mental disease was set up 
as a defense; rape, burglary, forgery, running 
illicit distillery, larceny, mailing obscene litera- 
ture, writing forged instruments, abduction, 
arson, embezzlement, robbery, slander, and 
incest. The statute proposed by this committee 
would cover all these, no matter what the char- 
acter of the mental disease, because the statute 
is based on the proper relation of mental disease 
to criminal responsibility. In addition to declar- 
ing a test for determining what treatment, 
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whether penal or remedial, shall be accorded a 
person who commits a wrong while suffering from 
a mental disease, the proposed statute provides 
a method, which it is believed will be effective, 
for securing the proper release and preventing 
the improper release of persons who have been 
confined because of their unsound mental con- 
dition. The proposals are, however, presented 
tentatively, and further consideration and criti- 
cism of them are desired.”’ 


“Election in Insurance Cases.” 
13 Columbia Law Review 


Insurance. 
By George Richards. 
51 (Jan.). 

Taking issue with the suggestions of a recent 
writer on this subject in 12 Columbia Law Review 
619 (see 24 Green Bag 563). 


International Arbitration. ‘A Perma- 
nent Court of International Justice.” By 
James L. Tryon. 22 Yale Law Journal 203 
(Jan.). 

In view of the appearance of other current 
contributions to the subject, this article is re- 
served for special notice in the Green Bag next 
month. 


International Law. Sce Aliens. 


Legal History. ‘‘The Genius of the Common 
Law; VII, Perils of the Market Place.”” By Sir 
Frederick Pollock. 13 Columbia Law Review 1 
(Jan.). 


See 24 Green Bag 225. 


Marriage and Divorce. ‘‘A Divorce Court in 
Canada.” By E. F. B. Johnston, K.C. 49 
Canada Law Journal 1 (Jan.). 

“The want of uniformity in Canadian divorce 
law is one of the strangest features in an other- 
wise reasonable Constitution. In British Colum- 
bia there is a Divorce Court based somewhat on 
the principles of the English law, under the 
Act of 1857. Courts for granting absolute 
divorces were established in New Brunswick, 
Nova Scotia and Prince Edward Island before 
Confederation, and these were continued by 
sec. 129 of the B.N.A. Act, 1867. Ontario, 
Quebec and the remaining provinces of the 
Dominion are without Courts of Divorce, and 
the application for relief must be made to Parlia- 
ment, both bodies having to pronounce the dis- 
solution of the marriage obligation, which is done 
by a hearing of witnesses before a Senate Com- 
mittee, and if a proper case is made out, this is 
followed by a private Act of the House of Com- 
mons. It is certainly one of the most remarkable 
anomalies in the history of constitutions. The 
exclusive right to legislate on marriage and 
divorce is given by the British North America 
Act, 1867, to the Parliament of Canada, and yet 
notwithstanding the British North America Act 
there is no uniformity of the law, and the right 
is, as I have stated, exercised under a saving 
clause by several of the Provinces to the exclu- 
sion of Dominion authority.” 


Monopolies. ‘Trust Regulation, I]: Expe- 
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diency of Commodity Court.””. By Albert Fink. 
North American Review, v. 197, p. 222 (Feb.). 

“It would seem that the suggestion of a Com- 
modity Court or Commission with the jurisdic- 
tion and powers proposed is not only unneces- 
sary, but utterly impraticable, except with such 
fundamental changes and modification of com- 
mercial intercourse as would meet the approval 
of no one.”’ 


By J. New- 
22 Yale Law Journal 


“The Evil of Special Privilege.” 
ton Baker, LL.D., J. D. 
220 (Jan.). 

“That a merely permissive federal incorpora- 
tion statute would be of little value is manifest 
because only those corporations which thought 
they might secure some advantages through 
Federal incorporation would resort to it, while 
if they thought they could profit better by state 
incorporation they would not submit themse!ves 
to federal jurisdiction, and therefore it would be 
an option solely for the advantage of the cor- 
poration. Instead of being merely permissive 
it should be compulsory, and if permissive, only 
such corporations would come under its provi- 
sions voluntarily as sought an avenue to escape 
the general condemnation that is threatening 
their business and credit.” 


Negotiable Instruments. ‘Bank Deposits 
and Collections; II, Deposits cf Commercial 
Paper.’”’ By Ralph J. Baker. 11 Michigan Law 
Review 210 (Jan.). 

“It is hoped that the discussion has at least 
made this much clear, that the definite issuc is 
whether the deposit (whether of money cr of 
paper) creates between the bank and its cus- 
tomer the relation of debtor and creditor, or on 
the other hand, of agent and principal or bailee 
and bailor; and that it is impessible for the bank, 
with respect to the same subject-matter of 
deposit, to be both debtor and agent of the 
depositor at the same time. The two relations 
are mutually exclusive, and the consequences of 
one make impossible the consequences of the 
other.”’ 


Penology. ‘Prison Bars.’’ By Donald Low- 
rie. Forum, v. 49, p. 76 (Jan.). 

Mr. Lowrie draws attention to some startling 
contrasts in the administration of the law in 
California. 

“T know,” he states, ‘‘a professional ‘crook,’ 
a man thoroughly familiar with court procedure, 
who was sent back to San Quentin for his tenth 
offence with a sentence of one year. He had 
served nine previous terms for felony. I know 
another man who came back the seventh time 
with a sentence of two years. I know five youths, 
all under 21 years of age, who were sentenced 
to serve 50 years each for their first offense. 
particularly atrocious robbery had occurred in 
the community, and they, the subsequent and 
minor offenders, were used as ‘examples.’ ” 

“Do you wonder,” Mr. Lowrie adds, ‘that I 
advocate the indeterminate sentence?” 

See Indemnification for Errors of Criminal 
Justice, Insane Prisoners. 








Privilege against Self-Incrimination. ‘In- 
ference from Claim of Privilege by Accused.” 
By Walter T. Dunmore. 3 Journal of Criminal 
Law and Criminology 770 (Jan.). 


“The writer believes that the weight of prac- 
tical considerations is all that makes it expedient 
to continue the privilege against compulsory self- 
disclosure in criminal cases, that these practical 
considerations have not the same weight in 
connection with the inference from claim of 
privilege and that, in view of the extreme need 
in America of more certainty of punishment, the 
inference permitted by the Ohio amendment will 
be of decided value in criminal prosecutions.” 


Procedure. “Some Suggestions as to Techni- 
cality and Delay in the Law.” By Clarence R. 
Wilson. 1 Georgetown Law Journal, no. 2, p. 20 
(Jan.). 


“If by technicality is meant the strict observ- 
ance of forms, it is inherent in any system of 
judicial procedure when properly administered. 
Lax procedure makes lax lawyers, and the result 
is confusion and delay. The modernized com- 
mon law pleading is as good a system as can be 
devised for reaching issues to be tried by a jury; 
but in its last analysis the speedy and prompt 
administration of justice depends upon the 
ability and integrity of the trial judge, the skill 
and honesty of the lawyer, and lastly, the 
honesty of the litigant.”’ 


“The New Equity Rules of the United States 
Courts.”” By Prof. John Wurts. 22 Yale Law 
Journal 241 (Jan.). 


“Contrast the way causes will be speeded here- 
after with the way they have been delayed here- 
tofore. Until now, if a bill were filed on the 
12th day of January, it might happen that the 
defendant could not be held to enter an appear- 
ance until the first Monday in May, and then he 
could not be compelled to disclose the nature of 
even a dilatory defense until the first Monday in 
June, and to predict the time within which a com- 
plainant could dispose of exceptions and demurrer 
and plea, and force the defendant to an issue on 
the merits would be to risk one’s reputation as 
a prophet. 

“Now, the defendant must file his answer 
twenty days after service of the subpcena, and, 
as replications are abolished, except in special 


cases, the cause is then at issue and ready for 
trial.” 


“The New Jersey Practice Act of 1912.” By 
Edward Q. Keasbey. 22 Yale Law Journal 236 
(Jan.). 


“The effect of the plan embodied in the 
statute and the rules will be to give the courts of 
common law much more latitude than hereto- 
fore in dealing with cases brought before them. 
The courts of law and equity are necessarily 
distinct courts under the constitution, but this 
statute gives to the courts of law some powers 
ormerly characteristic of equity tribunals.” 
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“Directing a Verdict for the Party Having 
the Burden of Proof.”” By Edson R. Sunderland. 
11 Michigan Law Review 198 (Jan.). 


“The common test for directing a verdict is 
that stated by the Supreme Court of Minnesota 
in Webber v. Axtell (110 Minn. 52) in the quota- 
tions given above, that if a verdict for one party 
would, if given, necessarily be set aside by the 
court as contrary to the evidence, then a ver- 
dict for the other party should be peremptorily 
ordered by the court. This rule, which is adhered 
to in most jurisdictions where ‘the scintilla doc- 
trine does not obtain, is usually invoked against 
the party having the burden of proof, but if the 
reasoning employed herein is sound it should be 
equally available im favor of the party who car- 
ries the burden of the issue.” 


See Criminal Procedure. 


Professional Standards. ‘Lawyer and Phy- 
sician: A Contrast.’’ By G. M. Stratton, former 
president of the American Psychological Asso- 
ciation. Adlantic, v. 111, p. 46 (Jan.). 


“‘The readier response, the leadership, which the 
medical profession shows, is not merely apparent 
and due to the lagging of the lawyers. There 
are special conditions favorable to free move- 
ment. And first of these is the dependence of 
medicine upon natural science, from whose 
advance some motion must inevitably be 
caught. . . . A second cause of the physicians’ 
spirit of progress, in contrast with the con- 
servatism of the bar, is that the immediate end 
and object of medicine is not in conflict with 
other great social ends. The doctor does not 
need to heal one man at the cost of health to 
another. The lawyer, in extending the boundary 
of one man’s right, too often must contract 
another’s.”’ 


“The Lawyer as a Citizen.”” By Walter George 
Smith. 76 Central Law Journal 58 (Jan. 24). 


“With a provinciality that is a direct inherit- 
ance from England, he [the old-fashioned lawyer] 
looks with suspicion and almost contempt upon 
the laws of other veoples. The common law is 
the perfection of reason and all outside of its 
sphere are wandering in irraticnal darkness, 
But a light is breaking; the study of compara- 
tive law, the researches of such students as 
Austin, Pollock, Maitland, Ames, Thayer, Bald- 
win and Pound are leading us along a path that 
must result in the advantage of the entire com- 
munity and of a better educated profession.”’ 


Real Property. ‘Estates Tail in Missouri.” 
By Manley O. Hudson. 7 Jilinois Law Review 355 
(Jan.). 


“It is submitted that the way is now clear for 
the court to say, under the statute of 1865, that 
primogeniture does not obtain; that the statu- 
tory remainder is contingent in the donee’s heirs 
of the body in general, or in special heirs of the 
body if designated; and that the ultimate interest 
is an alternate contingent remainder, limited 
on a definite failure of issue.” 
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Recall of Judicial Decisions. ‘The Recall 
of Judicial Decisions.’"” By Daniel W. Baker. 
1 Georgetown Law Journal no. 2, p. 1 (Jan.). 

“Instead of amendments which merely create 
new litigation, raise new questions of constitu- 
tional law, is it not common sense, is it not reason- 
able, to have amendments that go direct to the 
heart of the matter, and amendments that will 
destroy and recall the decisions of courts without 
having to await for a further decision of a court? 
Is there anything revolutionary in this? Is it 
not a plain, reasonable proposition?” 

Slander of Property. See Disparagement of 
Property. 

Social Legislation. 
Judiciary.”” By Felix Frankfurter. 
p. 542 (Jan. 25). 

“One ventures the suggestion that it is demon- 
strable, as Professor Roscoe Pound has shown, 
that one of the prime factors contributing to the 
current dissatisfaction is the fact that judges 
have thwarted legislative efforts at just such 
readjustment, not because of any coercion of the 
constitution, but by reason of their constitutional 
conservatism. . . . The courts should be a re- 
straining but not a hampering force. Doubtless 
grave mistakes in legislation will thus go unchal- 
lenged through the courts, but legislation is essen- 
tially empirical, experimental, and the constitu- 
tion was not intended to limit this field of 
experimentation. Think of the gain of having 
experience demonstrate the fallacy of a law after 
the supreme court had sustained its constitu- 
tionality! For, as a wise man has truly said, to 
fail and learn by failure is one of the sacred rights 
of a democracy.” 

“The Constitution, 
People.” By Ralph W. Breckenridge. 
Law Journal 181 (Jan.). 

Address delivered last November before the 
California State Bar Association. 


“The Zeitgeist and the 
Survey, v. 29, 


The Court and The 
22 Yale 
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“TI have referred to the niggardliness of the 
people toward the judiciary. One cause of the 
delays experienced by litigants, is that in the 
centers of population, there are not enough 
judges to do the business of the courts with rea- 
sonable dispatch, and nearly every court of last 
resort in the United States has a congested 
docket. ... Moreover, the salaries of the 
judges are so absurdly and pathetically inade- 
quate as to create surprise that the public has 
been able to command so much high class judi- 
cial talent for the pay that has been grudgingly 
given.’ 


See Due Process of Law, Professional Standards, 


Wills. ‘Striking Words Out of a Will.” - 
Roland Gray. 26 Harvard Law Review 212 ( Jan.) 


“Courts of equity have no power to rectify or 
reform wills, on account of mistake, similar to 
that exercised by those courts in the case of 
deeds. So-called reformation or correction of 
mistakes in wills, without the aid of extrinsic 
evidence of intention, by disregarding or imply- 
ing terms, is an entirely different process, being 
purely a matter of construction; nor has a court 
of equity greater power in that respect than a 
court of law. . . 

“If a court of equity cannot reform a will by 
adding words to it, much less can a court of pro- 
bate do so, which is a court of law, whose office 
is to determine what instrument, if any, the de- 
ceased executed as his will.’ 


“The Law of 
Workingmen’s 
7 Ih- 


Workmen’s Compensation. 
Procedure Under the Illinois 
Compensation Act.”” By David K. Tone. 
nots Law Review 344 (Jan.). 

“‘We know of no place where the litigant will 
encounter a greater number of perplexing legal 
problems, than when he attempts to grope his 
way through the maze of uncertainties and im- 
perfections that compose the law of procedure in 
the act under consideration.” 





Latest Important Cases 


Insurance. Parties to a Burglary Insurance 
Contract may Stipulate that it Shall Apply only 
if there are Physical Evidences of the Commission 
of Burglary. MN. ¥. 

A policy of burglary insurance contained a 
clause providing that the insurer should not be 
liable ‘‘unless there are visible marks upon the 
premises of actual force and violence used in 
making entry into the said premises or exit 
therefrom.’’ Two persons gained access to a 
warehouse just after the door had been un- 
locked in the morning, and threatening two em- 

with pistols took away a quantity of 
In Rosenthal v. American Bonding Com- 


ployees 
silks. 


pany, the New York Court of Appeals held 
Dec. 31 that there was no liability on the part 
of the insurer. The provision quoted contra- 
venes no principle of public policy, and its mean- 
ing, said the Court (Hiscock, J.), is plain. ‘The 
only inquiry can be whether the parties have 
assented to the incorporation in their agreement 
of a provision which clearly calls for such proofs 
of their alleged loss which the plaintiffs have not 
furnished. We think they have. We believe 
that the requirement that the violence and force 
employed in effecting a burglarious entry into 
premises must produce ‘visible marks upon the 
premises’ thus entered is plain beyond the need 
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of argument and that it means that the force 
and violence in ‘making entry’ must create visible 
traces upon the premises themselves which sur- 
vive the act that produces them, and which 
being seen are evidence of a burglary; that it 
would be a distortion of the meaning of language 
to hold as argued that this provision is satisfied 
under the circumstances of this case. . . .” 
Cullen, Ch. J., and Haight, J., dissented. 
Reported in N. Y. Law Journal, Feb. 1. 


Marriage and Divorce. Extra-territorial 
Effect of Illinois Statute — Domictiled Citizen 
Temporarily Leaving State to Obtain Divorce. Ill. 


Section la of chapter 40, Hurd’s Revised 
Statutes of Illinois, 1911, provides: ‘That in 
every in which a divorce has_ been 
granted . . . neither party shall marry again 
within one year from the time the decree was 
granted; . and said marriage shall be held 
absolutely void.””. The Supreme Court of IIli- 
nois, in Wilson v. Cook, decided Dec. 17, held that 
under this statute a marriage celebrated in St. 
Louis, outside the state of Illinois, within a year 
after a decree of divorce, was invalid. 

The Court (Dunn, C. J.) said: “It is un- 
doubtedly the general rule of law that a marriage 
valid where it is celebrated is valid everywhere, 
but there are two well recognized exceptions, 
viz., marriages which are contrary to the law 
of nature, as generally recognized by Christian 
nations, and those which are declared by posi- 
tive law te have no validity. Every state has 
the power to enact laws which will personally 
bind its citizens while sojourning in a foreign 
jurisdiction provided such laws profess to so 
bind them, and to declare that marriages con- 
tracted between its citizens in foreign states in 
disregard of the statutes of the state of their 
domicile will not be recognized in the courts of 
the latter state though valid where celebrated. 
(Roth v. Roth, 104 Ill. 35.) The question, there- 
fore, is whether the statute quoted was clearly 
intended to apply to marriages contracted out- 
side the state, for unless the intention is clear, 
the operation of the statute must be limited to 
marriages within the state.” 


case 


This question was decided in accordance with 
the construction of a similar statute adopted by 
the Supreme Court of Wisconsin. The latter 
court said: — 

“There is no limitation as to the place of the 
pretended marriage in express terms, nor is Jan- 
guage used from which such a limitation can 
naturally be implied. It seems unquestionably 
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intended to control the conduct of the residents 
of the state, whether they be within or outside of 
its boundaries. Such being, in our opinion, the 
evident and clearly expressed intent of the legis- 
lature, we hold that when persons domiciled in 
this state and who are subject to the provisions 
of the law, leave the state for the purpose of 
evading those provisions, and go through the cere- 
mony of marriage in another state and return 
to their domicile, such pretended marriage is 
within the provisions of the law and will not be 
recognized by the courts of this state.’’ Lan- 
ham v. Lanham, 136 Wis. 360. 


Monopolies. Application of Sherman Act 
to Cotton Corner — Involuntary Restraints of 
Trade Unlawful — Direct and Material Burden- 
ing of Trade. U.S. 


Though the Circuit Court had held a cotton 
corner such as that in the case at bar not within 
the terms of the Sherman anti-trust act, the 
United States Supreme Court held otherwise in 
U.S. v. Patten (L. ed. adv. sheets, no. 6, p. 141), 
decided Jan. 6. Mr. Justice Van Devanter de- 
livered the opinion of the Court, saying in part: 

“‘We come, then, to the question whether a 
conspiracy to run a corner in the available 
supply of a staple commodity, such as cotton, 
normally a subject of trade and commerce 
among the states, and thereby to enhance arti- 
ficially its price throughout the country, and to 
compel all who have occasion to obtain it to pay 
the enhanced price or else to leave their needs 
unsatisfied, is within the terms of § 1 of the anti- 
trust act, which makes it a criminal offense to 
‘engage in’ a ‘conspiracy in restraint of trade or 
commerce among the several states.’ The cir- 
cuit court, as we have seen, answered the question 
in the negative; and this, although accepting as 
an allegation of fact rather than as a mere 
economic theory of the pleader the statement 
in the counts that interstate trade and com- 
merce would necessarily be obstructed by the 
operation of the conspiracy. The reasons as- 
signed for the ruling, and now pressed upon our 
attention, are (1) that the conspiracy does not 
belong to the class in which the members are 
engaged in interstate trade or commerce, and 
agree to suppress competition among themselves, 
(2) that running a corner, instead of restraining 
competition, tends, temporarily at least, to 
stimulate it, and (3) that the obstruction of 
interstate trade and commerce resulting from 
the operation of the conspiracy, even although a 
necessary result, would be so indirect as not to 
be a restraint in the sense of the statute. 
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“Upon careful reflection we are constrained 
to hold that the reasons given do not sustain the 
ruling, and that the answer to the question must 
be in the affirmative. 

“Section 1 of the act, upon which the counts 
are founded, is not confined to voluntary re- 
straints, as where persons engaged in interstate 
trade or commerce agree to suppress competition 
among themselves, but includes as well involun- 
tary restraints; as where persons not so engaged 
conspire to compel action by others, or to create 
artificial conditions, which necessarily impede 
or burden the due course ef such trade or com- 
merce, or restrict the common liberty to engage 
therein. Loewe v. Lawlor, 208 U.S. 274, 293, 301, 
52 L. ed. 488, 496, 502, 28 Sup. Ct. Rep. 301. . 

“It well may be that running a corner tends 
for a time to stimulate competition; but this 
does not prevent it from being a forbidden re- 
straint, for it also operates to thwart the usual 
operation of the laws of supply and demand, to 
withdraw the commodity from the normal cur- 
rent of trade, to enhance the price artificially, 
to hamper users and consumers in satisfying their 
needs, and to produce practically the same 
evils as does the suppression of competition. 

“Of course, the statute does not apply where 
the trade or commerce affected is purely intra- 
state. Neither does it apply, as this court often 
has held, where the trade or commerce affected 
is interstate, unless the effect thereon is direct, 
not merely indirect. But no difficulty is en- 
countered in applying these tests in the present 
case when its salient features are kept in 
view. ... 

“Bearing in mind that such was the nature, 
object, and scope of the conspiracy, we regard it 
as altogether plain that, by its necessary opera- 
tion, it wculd directly and materially impede, 
and burden the due course of trade and com- 
merce among the states, and therefore inflict 
upon the public the injuries which the anti- 
trust act is designed to prevent.” 

Lurton and Holmes, JJ., and the Chief Jus- 
tice dissented, mainly on the ground, it would 
appear, that the counts in the indictment did 
not charge a corner, the majority opinion hold- 
ing, on the contrary, that the counts were 
treated by the circuit court as alleging a scheme 
by which the market could be cornered. 


Lumber Middlemen Enjoined — Wholesaler’s 
Right to Compete Freely for Consumer's Trade — 
Sherman Act. U.S. 

Judges Lacombe, Coxe, Ward, and Noyes, 
sitting in the federal District Court for the south- 
ern district of New York, granted a permanent 
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injunction on the petition of the Government 
against the Eastern States Retail 
Dealers’ Association and several other associa- 
tions of retail lumbermen, on Jan. 9. The petition 
of the Government charged that the associations 
had formed a conspiracy among themselves 
for the restraint of trade, contrary to the Sherman 
act. They drew a sharp distinction between the 
wholesaler and the retailer, and they blacklisted 
all wholesale dealers who seemed to them to 
trespass on the field of the retail man. More- 
over, it was alleged, they expelled from member- 
ship in their associations “poachers” or retailers 
who invaded the territory of another retailer, 
and “‘scalpers’”” who cut prices, and they arbi- 
trarily fixed the prices of lumber and lumber 


Lumber 


products. 

The retailers also adopted a system of ‘‘offi- 
cial reports” to check what they considered the 
unfair competition of the wholesalers. These 
reports contained lists of the wholesale firms 
which had been reported as having solicited, 
quoted, or sold direct te consumers, and requested 
the members of the associations.to supply, if 
possible, information of any such acts on the 
part of the wholesalers. 

“It is now well settled,”’ said the court, “that 
the words ‘restraint of trade’ in that act are to 
be construed as including ‘restraint of compe- 
tition.’ Full, free and untrammeled com- 
petition in all branches of interstate commerce 
is the desideratum to be secured. ... That 
free and unrestricted competition may be pro- 
ductive of evils does not militate against the 
fact that such is the law now governing the sub- 
ject. U.S. v. Freight Association, 166 U.S. 337.” 

Consequently the court decreed that the 
circulation of the “official reports’? was contrary 
to the Sherman act, and issued a permanent 
injunction against it. 


Vital Statistics. Statute Requiring Prompt 
Returns of Births Unconstitutional. Q. 

The provisions of an act to establish a bureau 
of vital statistics, and to provide for a prompt 
and permanent registration of all births and 
deaths occurring within the state, which re- 
quire a physician or midwife in attendance upon 
the birth of a child to certify, without com- 
pensation, as to legitimacy or illegitimacy, and, 
if legitimate to supply information in regard to 
the parents of the child, are held in State v. 
Boone (Ohio) 39 L.R.A. (N.S.) 1015, to be an 
unreasonable and arbitrary exercise of the police 
power, and therefore unconstitutional and void, 




















PENSIONS FOR JUDGES 


¢6 PFJUBLIC sentiment everywhere sup- 

ports the view that when a judge 
has discharged the arduous and exacting 
duties of the bench for a reasonable 
length of time and reached an age which 
in the course of nature might be expected 
to lessen his physical energies, it is due 
himself and the people that he retire 
and enjoy the rest and compensation 
earned by a long service.” 

In expressing the foregoing view, the 
St. Paul Dispatch has in mind the New 
York law, which retires every judge on 
attainirg the age limit, and provides a 
pension after service for a specified term 
of years. It is probable, we are told, 
that a similar law will be enacted by 
Minnesota at the present session of the 
legislature. 

Pensions for the Justices of the United 
States Supreme Court are being urged 
upon Congress for favorable attention. 
In England, judges always retire on 
pensions. Louisiana gives the judges 
Supreme Court pensions after 
fifteen years of service. 

The evil of election of judges for short 
terms, to which Dr. Charles W. Eliot 
referred in the address which we printed 
last month, cannot be laid at the door 
of as many of our states as one might 
imagine. In Louisiana, judges of the 
Supreme Court are chosen for terms of 
ten years, and are usually re-elected. 
“The consequence has been,” says the 
New Orleans Times-Democrat, “‘that jus- 
tices have been retained in office as long 
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as possible, and generally until a physical 
breakdown or the age limit has been 
reached.” 

Rhode Island provides pensions for 
its judges, which are elected by the 
General Assembly. Chief Justice Dubois, 
who has lately announced his wish to 
retire, at the age of sixty-five, will be- 
come entitled to a pension. 

We do not believe in compulsory 
retirement of judges at a specified age 
limit, for one man may be more hearty 
and vigorous at seventy than another at 
sixty. An age limit of seventy, in the 
Supreme Court of the United States, 
would seriously cripple its efficiency, and 
one of its ablest and most useful mem- 
bers is two years past that age. 
Yet an opportunity may well be giver 
the judges of this or any other supreme 
court to retire voluntarily when they 
feel that their strength has become im- 
paired. Such a system would not tempt 
judges who Icve their work, and readily 
meet its demards, to leave the bench too 
soon, while it would provide something 
approaching a fair reward for the labors 
of lives which have spent themselves in 
judicial service and cannot look for other 
means of livelihood. 


AN ANECDOTE OF HAMILTON 


INCE the publication of the story 
of Hamilton’s cross-examination of 
Croucher, on page 43 of our January 
issue, we have been informed that Sena- 
tor Henry Cabot Lodge expressed his 
conviction that the anecdote is without 
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substantial foundation, in a contribution 
to the Outlook of August 26, 1911. The 
story contains, in fact, internal evidences 
of a want of authenticity. From what 
we know of Hamilton, we are led to 
believe that he would have secured the 
acquittal of a prisoner by the force of 
his eloquence and skill as an advocate, 
rather than by resorting to melodramatic 
devices. That he should have shifted 
suspicion to the actual culprit without 
any effort to bring him to the bar of 
justice taxes credulity even more. 


THE CASE OF MARK WILKS 
(Communicated by Alvin Waggoner, Esq.) 


HE fact, not generally known, that 

in England, a man may be im- 
prisoned for his wife’s failure to pay her 
income tax, should be of interest just 
now in this country where we are in 
the act of adopting an income tax 
amendment to our own Constitution. 
With a proposed exemption of five 
thousand dollars we need not remind 
ourselves that few lawyers are likely to 
go to jail for failure to pay the tax on 
their annual incomes, but if the English 
procedure should be adopted here, who 
can foresee what may come upon any one 
of us for a wife’s delinquency in this 
regard. It behooves us then to consider 
the case of one Mark Wilks. 

Dr. Elizabeth Wilks is an English 
physician. From her practice and prop- 
erty she has an income sufficient to bring 
her within the tax on incomes. Dr. 
Wilks is a suffragette. With others of 
her sex, she believes that taxation with- 
out votes is tyranny, and is an enthusi- 
astic member of the Woman’s Tax Resis- 
tance League. As concrete evidence of 
opposition to a man-made government, 
when her income tax became due, she 
refused to pay it. The government 
decided to make an example of 
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Mr. Wilks! He was called upon, under 
the statute, for the tax his wife owed. 
Whether it was a matter of principle 
or cash with him does not appear, but 
he also failed to pay the tax. Where- 
upon he was taken to jail. <A wife, less 
conscientious and fixed in her opinions, 
might have wavered, but not Dr. Eliza- 
beth Wilks. She stood on the doorstep 
and watched the detestable government 
cart her husband off to jail, feeling, no 
doubt, that her martyrdom was as sweet 
as it was peculiar. Other women had 
gone to jail for the cause; she had sent 
her husband! 

The situation was sufficiently novel 
to attract a great deal of public atten- 
tion. It was seized upon by the con- 
servative press as a new subject for 
ridicule of the present government and 
its policies. The Wilks case 
assumed an importance equaled 
by the Home Rule Campaign. 

A great meeting of protest was held 
under the auspices of the Woman’s Tax 
Resistance League in London early in 
October. Sir John Cockburn presided. 
George Bernard Shaw was the principal 
speaker, and a newspaper report quotes 
him as saying: 


soon 
only 


I knew of cases in my boyhood where women 
managed to make homes for their children and 
themselves, and then the husbands sold the 
furniture, turned the wife and children out, and 
got drunk. The Married Woman’s Property 
Act was then carried, under which the husband 
retained the responsibility of the property, and 
the wife had the property to herself. As Mrs. 
Wilks would not pay the tax on her own in- 
come Mr. Wilks went to jail. If my wife did 
that to me, the very moment I came out of 
prison I would get another wife. It is indcfen- 
sible. 


Mr. Israel Zangwill, the novelist, 


added to the gaiety of the occasion by 
suggesting that ‘‘marrying an _ heiress 
might be the ruin of a man.”’ Possible 
American complications, involving some 
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of our best families, do not seem to have 
been pointed out, however, by any of the 
speakers. 

In the end, after Mr. Wilks had been 
in jail several weeks, such an uproar was 
created that the Government receded 
from its position, and the prisoner was 
released. 

The London Times, commenting edi- 
torially on the affair, declared that the 
Government had blundered in sending 
Wilks to prison, pointed out that this 
was ‘admitted by his release,’’ and 
added: 


Mr. Wilks’s case is also worth noting be- 
cause it illustrates the anomalies of the law of 
husband and wife, most of them very much to 
the disadvantage of the former. From one ex- 
treme the law has gone to another. The hus- 
band is liable for the wrongs committed by his 
wife, though he has no power to prevent her from 
committing them. She for many kinds of con- 
tracts is his agent, and can bind him practically 
to almost any amount. He may be compelled 
to find her in funds wherewith to carry on pro- 
ceedings in the Divorce Court. Liabilities 
founded upon the identity of husband and wife 
are continued when, by reason of the Married 
Woman's Property Acts, it no longer exists. Of 
these anomalies we rarely hear, though, as any 
one conversant with proceedings in Courts of 
Law is aware, they lead to cases quite as hard as 
that of Mr. Wilks. Somehow, then, is kept 
well in the background the fact that, in a Par- 
liament elected by men, laws placing them in a 
position of inferiority and disadvantage are 
passed. 


As usual the Times extracted the large 
fact of sober significance from an affair 
that was in most of its phases a comedy. 
Barely half a century ago, so far as 
property rights were concerned, the 
English law regarded the husband and 
wife as one person, and the husband as 
that one. Today she not only has her 
own property, but he may be imprisoned 
for her delinquency in paying her taxes. 
And yet there are those who say that the 
legal world does not move. 


THE ADELPHOMACHOUS CAT 


ERE is astory that illustrates some 

fine points of law and equity that 

arose in the carrying out of an amicable 

contract, and if it is not a new one it is 

no fault ot ours. The editor would be 

pleased to have readers send him any 
facts of its pedigree. 

There were four brothers who had 
inherited a storage warehouse from 
their father. He had divided the prop- 
erty equally among them. 

Among the appurtenances was a cat — 
a fine animal, excellent for mousing. 
This, too, was divided, the eldest brother 
owning the right front quarter, the second 
brother the left front quarter, and the 
younger brothers the two hind quarters. 

Now, unfortunately, the cat, in one 
of its nocturnal prowls, injured the right 
front paw, and the eldest brother attended 
to that portion of his property by binding 
the injured member with a greased rag. 

The car, thankful for this relief to its 
sufferings, went to sleep contentedly 
before the fire; but in the midst of its 
slumbers a falling coal ignited the rag, 
and the animal, howling with agony, 
dashed through the warehouse, and com- 
ing in contact with some combustibles, 
set the building on fire. 

When the loss came to be figured out, 
the three younger brothers wished to 
throw it all upon the eldest, on the 
ground that had he not tied up his part 
of the cat with the inflammable rag, the 
building would not have been destroyed. 

He, on the contrary, contended that 
had the cat only been possessed of the 
front right paw, his property, it would 
have stood still and burned to death. 
It was the three other paws that caused 
the damage. 

The brothers argued the case until 
they died, but they never reached an 
agreement. 
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MEN OF SCIENCE AND THE LAW 


(From the Law Journal) 

HE late Sir George Darwin, though 

he was never a practising member 
of the profession, may be numbered 
among the distinguished men who have 
brought law and science into closer con- 
nection. The second wrangler and 
Smith’s prizeman at Cambridge in 1868 
— the year in which Lord Moulton was 
senior wrangler — he was called to the 
bar at Lincoln’s Inn in 1872. There 
have been other eminent men of science 
whose connection with the law was 
much more active. To mention but two 
honored names in the modern annals of 
science, Sir William Grove, after a dis- 
tinguished career at the bar, became a 
judge of the Queen’s Bench Division, 
and Lord Armstrong practised for sev- 
eral years as a solicitor at Newcastle- 
upon-Tyne before he founded the great 
works at Elswick. 

The bar narrowly missed the distinc- 
tion of adding Lord Kelvin to its roll of 
distinguished men. His biography shows 
that while he was at Cambridge he had 
serious thoughts of joining the bar. 
“T-think,”” he wrote, ‘‘I could reconcile 
myself to the bar, though it would be a 
great shock to my feelings at present to 
have to make up my mind to cut mathe- 
matics, which I am afraid I should have 
to if I wished to get on at the bar.” 
Though he never became a member of 
the bar, yet he became a not unfamiliar 
figure in the courts. Those who re- 
member Lord Kelvin as the most famous 
of all the expert witnesses in patent 
cases realize how great a lawyer was 
probably lost in the scientist, just as 
those who know how to appreciate Lord 
Moulton’s attainments are wont to say 
that a great scientist has been lost in 
the lawyer. 
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CHIEF JUSTICE RYAN’S PRAYER 


MILWAUKEE friend of the 

Green Bag asks us to print the 
prayer composed by Chief Justice Ryan 
of Wisconsin and found among his 
papers after his death. The prayer can 
truly be said to rival the Prayer Book 
itself in beauty of diction. As printed 
by the Living Church it is as follows: 


“O God of all truth, knowledge, and judg- 
ment, without Whom nothing is true, or wise, 
or just; Look down with mercy upon Thy ser- 
vants whom Thou sufferest to sit in earthly 
seats of judgment to administer Thy justice to 
Thy people. Enlighten their ignorance and in- 
spire them with Thy judgments. Grant them 
grace truly and impartially to administer to Thy 
justice and to maintain Thy truth to the glory 
of Thy name. And of Thy infinite mercy so 
direct and dispose my heart that I may this 
day fulfil all my duty in Thy fear and fal! into 
no error of judgment. Give me grace to hear 
patiently, to consider diligently, to understand 
rightly and to decide justly. Grant me due 
sense of humility, that | may not be misled by 
my wilfulness, vanity or egotism. Of myself I 
humbly acknowledge my own unfitness and 
unworthiness in Thy sight and without Thy 
gracious guidance I can do nothing right. Have 
mercy upon me, a poor, weak, frail sinner, grop- 
ing in the dark; and give me grace so to judge 
others now, that I may not myself be judged 
when Thou comest to judge the world with Thy 
truth. Grant my prayer, I beseech Thee, for 
the love of Thy son, our Saviour, Jesus Christ. 
Amen.” 


It is interesting to note, comments the 
Living Church, that Chief Justice Ryan's 
present successor, Chief Justice John B. 
Winslow, is an active churchman and 
chancellor of the Protestant Episcopal 
diocese of Milwaukee. 


Magistrate. — “If I let you off this time will 
you promise me to take the pledge?” 
Delightful Prisoner (excitedly). — “Oi 
yer Honor, an’ drink yer health.” 
— London Tit-Bits. 


will, 


The Editor will be glad to receive for this department anything Itkely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 
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The Evil of Electing Judges for Short Terms 


To the Editor of the Green Bag : — 

Sir: I notice in the January issue of 
the Green Bag that the Chicago Bar is 
seriously discussing the advisability of 
electing their judges from a non-partisan 
judicial ballot. This agitation, I sus- 
pect, has grown out of certain results 
of the election in that city on Novem- 
ber 5 last. 

I also noticed some time ago, that one 
of Chicago’s most popular and_ best 
equipped judges is about to retire from 
the bench on the ground that, in his 
opinion, it is only a question of time, 
under their system, when “politics will 
get him.”” That incident together with 
the proposed action of the bar and pub- 
lic, suggested to my mind that it would 
not be a bad idea for Chicago and IIli- 
nois to come to Ohio and learn a lesson. 

Our last legislature adopted the so- 
called non-partisan judicial ballot, the 
purpose being to remove the bench not 
only from politics, but from those other 
selfish, subtle and dangerous influences 
that have crept into the judicial ser- 
vice. 

The more observing and intelligent 
element in this community know that 
that law has failed of its purpose. In 
the last campaign for the election of 
judges for all the higher courts in this 
state, it is a well-known fact that parti- 
san politics took a hand quite as effec- 
tively as it ever did under the old sys- 
tem. Party organizations unfurled the 
banner of their own nominees in utter 
defiance of the spirit and purpose of the 
statute, with the result that the domi- 
nant organization, as a rule, came off a 
glorious victor. 


Instead of having an independent 
judiciary as the people in all good faith 
intended, we shall have a judiciary 
dominated more or less by party organi- 
zation and certain allied newspaper 
interests in plain and open violation of 
our so-called Corrupt Practice Act. 

There can be no such thing as an 
independent judiciary so long as we 
have the short elective system for our 
judges where the whims, prejudices and 
conceits of unprincipled, heartless dema- 
gogues have selfish interests to subserve. 

There are, in my judgment, just two 
ways to procure what every good citi- 
zen desires — a fearless and able bench. 
Our judges must either be elected for a 
long period of years, say fifteen to 
eighteen, and ineligible for re-election, 
surrounded by certain safeguards to the 
public, providing for inefficiency or mis- 
conduct (the ever-present recall), or 
they must be appointed by our Governor 
to hold their positions during good be- 
havior, with like restrictions. 

New York State has in substance the 
former system and the judges of that 
state are an exceedingly able body of 
men. They are elected for a period of 
fourteen years and are paid salaries 
which not only permit them to live in 
comfort and in conformity to the dig- 
nity of their office, but which permit 
them to save something for their declin- 
ing years when they shall have retired to 
private life. 

The judges of the Supreme Court of 
that state, corresponding to the Com- 
mon Pleas Judges of Ohio and the Dis- 
trict Judges of other states, are elected 
for a term of fourteen years and 
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receive a minimum salary of $12,000 
a year. 

The judges of the New York Court of 
Appeals, which, in dignity and ability, 
is second only to the Supreme Court of 
the United States, are elected for a like 
period and are paid a salary of $17,500 
a year. Under such a system as this a 
judge should possess that independence 
and ease which are requisite to efficient 
service. The framers of Ohio’s new 
constitution seem to have had _ this 
thought in mind when they provided 
that the minimum service shall be six 
years, thus leaving the door open for a 
more extended period. 

In the state of Massachusetts, the 
mother of us all, the judges are ap- 
pointed by the Governor for life and no 
state in the Union has a better judiciary 
than that old Commonwealth. No law- 
ver of any standing will deny it. Her 
decisions upon all mooted questions are 
cited and received with pleasure and 
confidence. The salaries there are not 
so large as in New York, but the life 
term, with pay on retirement, compen- 
sates for the difference. We can safely 
trust our Governors. They are men of 
character, quite generally high grade 
lawyers, and have a keen appreciation 
of the dignity and power of the judge 
and of the kind of*men who should fill 
the position. 

It hardly seems necessary to mention 
the English, European, Canadian and 
our own federal system of judicial ap- 
pointments for life. Some such system 
as these must prevail in our state courts 
sooner or later or our entire bench will 
be emasculated. Instead of having 
judges of ability, independence and fair- 
ness, we shall have, under the present 
system, a lot of weaklings, time-servers 
and apologies. To say that a judge 
elected, as our candidates usually are, 
under the present system of short term, 
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can enjoy that freedom and independ- 
ence which is requisite to efficient ser- 
vice is simply to utter an absurdity. 
Judges have not yet ceased to be human. 
President Eliot’s address before the 
Massachusetts Bar Association, pub- 
lished in the Green Bag, upon the sub- 
ject, is illuminating. Listen to these 
words from this distinguished layman: 

In view of this uneasiness one cannot doubt 
that the abandonment of the policy of electing 
judges for short terms would contribute greatly to 
the re-establishment of the bench in the loyal regard 
of the American people. 

The late attempt of Congress to limit 
the Presidential service to one term of 
six years, with ineligibility, is to my 
mind, very suggestive. An unshackled 
judiciary is more important than an 
unskackled President. 

Of the two systems suggested, I have 
always preferred the appointive. Our 
judges should not become the plaything 
of the partisan, nor, should they be- 
come an object for the assault of the 
vicious and yellow on the eve of an 
election. 

There is something divine about the 
judicial position. When A. and B. sub- 
mit their honest differences to a court 
for adjudication, isn’t it preposterous, 
isn’t is ridiculous and nauseating, isn’t 
it really awful that the judge hearing 
the case should consult the possible 
political effect upon himself of his own 
decision? If ever there is a moment in 
his life when he should be fearless and 
at the same time feel secure, it is when 
he is passing upon the property or per- 
sonal rights of his fellow-citizens. His 
fiat, like that of divinity itself, may be 
final. The destiny of his fellow-man may 
be directed upward toward the skies or 
downwards toward Hell. May this 
Republic be delivered from the judge 
afraid, and from the system that makes 
him so! HARVEY R. KEELER. 


Cleveland, O. 
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Monthly Analysis of Leading Legal Events 


“We believe it will be the prevailing 
feeling of the country that, in his answer 
to the British note protesting against 
the exemption of American coastwise 
shipping from Panama Canal tolls, Sec- 
retary Knox has interpreted his duty as 
requiring him to be the defensive coun- 
sel in a bad cause rather than the states- 
man seeking in a broad way a basis of 
settlement that would be honorable and 
satisfactory to both parties at issue.” ! 
Secretary Knox’s reply to Earl Grey’s 
note was an attempt to prove that the 
British objections rest upon a mere 
imaginary contingency, rather than upon 
actual discrimination against British 
shipping through the tolls fixed by Presi- 
dent Taft. It is a question of fact, he 
held, and it is not necessary to discuss 
an issue which has not yet arisen. 

This opinion of the Secretary of State 
has evidently been received with defer- 
ence in some quarters, and Senator Root 
has been criticized for arguing principles 
without determining whether there are 
facts to which the principles apply. 
An example of Secretary Knox’s keen 
sense of fact was perhaps afforded by 
his statement that foreign shipping 
would not suffer in consequence of the 
exemption of American shipping, as the 
rate of $1.25 per ton established by the 
President had been the rate calculated 
by Prof. Emory R. Johnson on the basis 
of non-exemption of American coast- 
wise trade. If Mr. Knox had desired 
to present a more thorough analysis of 
the facts, he could have shown that 
Professor Johnson’s conclusion was that 
“if tolls were levied alike upon American 
and foreign ships, it would apparently 


1Boston Transcript, Jan. 24, 1913. 


be possible to make the canal self-sup- 
porting during the first decade, but that 
it would not be possible to secure from 
foreign shipping alone revenues sufficient 
for that purpose. Of course we should 
get all the traffic would bear. His esti- 
mate of gross revenue for 1915 was 
$12,600,000, made up of $1,200,000 on 
coast-to-coast American shipping, $864,- 
000 from American shipping carrying 
foreign commerce, and $10,536,000 from 
foreign shipping. If we remit $1,200,- 
000 of American tolls, either we must 
assess that sum upon foreign shipping 
or face a serious deficit in canal opera- 
tion.””* The situation was made even 
clearer in Professor Johnson’s address 
before the Chicago City Club Feb. 6. 

The evasive treatment of the question 
by Secretary Knox and the continued 
indifference of the Senate disappoint those 
who would like to see the nation carefully 
living up to its treaty obligations. Even 
Senator Root’s eloquent demand for 
arbitration in the Senate Jan. 21 can 
hardly be said to have expressed the 
views of even a substantial minority 
in the Senate. 

To turn from this aspect of our national 
life, which can hardly be said to show our 
unbounded faith in the principle of legal 
settlement of international disputes, we 
may perhaps find satisfaction in several 
other latest legal developments. Take 
for example the reform of procedure. 
The New York Code practice is likely 
to be simplified by the enactment of a 
short practice act to be supplanted by 
rules of court, in accordance with the 
approved doctrine. New York pro- 
cedure has not been so much in need of 
reform as that of some other states. 


2 New York Times Dec. 11, 1912. 
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The doctrine of insubstantial error has 
been developed, and the statutes that 
may be adopted to express the desires 
of the Board of Statutory Consolidation, 
will not, by forbidding reversals on mere 
technicalities, have the same significance 
which the adoption of the American 
Bar Association measures might have 
elsewhere. It is rather on the side of 
expedition and simplicity that the New 
York practice is in need of reform, and 
the example of the United States 
Supreme Court and of the State of New 
Jersey, in their recent reforms of equity 
and common law practice, is likely to 
have its influence in New York. 

The Council of the National Munici- 
pal League has decided by a vote of 
its members, that the most vital sub- 
ject before the country today is the 
efficiency of the system of administering 
justice. Congress is the power which 
at present can accomplish immeasurably 
more than any other agency for the 
remedy of the law’sdelays. By adopting 
what Mr. Thomas W. Shelton’s com- 
mittee recommends, and bringing about 
the reform of common law procedure 
in ‘the federal courts, it can realize the 
end toward which the American Bar 
Association has been striving, and with 
a model procedure in the federal courts, 
the several states will one by one fall 
into line and bring the procedural system 
of the entire country up to a high level. 

The movement for recall of judges 
and judicial decisions has furnished no 
development during the month so sig- 
nificant as the distinctly encouraging ex- 
pression of right sentiment from New 
York State. A constitutional amend- 
ment permitting the recall of judicial de- 
cisions has been defeated in the Massa- 
chusetts legislature just as we go to 
press. In Michigan, a somewhat in- 
genious method of tempering the 
extravagance of the recall is provided for, 
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in the bill lately introduced by Repre- 
sentative Glassner. Judges are to hold 
office for two years with entire immunity 
from recall, and are chosen for life on 
non-partisan ballots. After a judge has 
been exonerated by popular vote, recall 
proceedings cannot be started against 
him again for four years. 


Simplification of New York Code Practice 


The Board of Statutory Consolidation, 
composed of Judge Adolph J. Roden- 
beck, William B. Hornblower, John G. 
Milburn, Adelbert Moot, and Charles 
A. Collin, has reported a plan for ‘‘the 
classification, consolidation, and simpli- 
fication of the civil practice’? in New 
York State, as a result of the investiga- 
tion which the Board was ordered to 
make by chapter 393, Laws of 1912. 
Governor Sulzer in transmitting the 
report to the legislature, accompanicd it 
with a special message expressing his 
complete approval of the report, which 
proposes that the present Code of 
Civil Procedure be abandoned and 
makes _ the general recom- 
mendations : — 


following 


“There should be prepared a short 
practice act which would preserve in 
statutory form the fundamental and 
jurisdictional matters of procedure in 
the Code of Civil Procedure, with such 
changes as may be deemed necessary to 
adapt those provisions to present condi- 
tions, the substantive law and _ special 
practice in the code being distributed in 
appropriate consolidated laws or if 
necessary in new statutes. 

“There should be prepared rules of 
court which would preserve and regu- 
late the important details of practice 
now in the Code of Civil Procedure and 
in the present court rules, the unim- 
portant minute details of practice being 
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omitted and the practice thus regulated 
being simplified as hereinafter suggested. 

“There should be made such changes 
in the practice, regulated by the prac- 
tice act and rules of court, as will sim- 
plify and modernize the practice so as 
to secure a prompt and final deter- 
mination of legal controversies accord- 
ing to the substantive rights of the 
parties, and to that end the following 
suggested changes in the practice are 
recommended.” 

Dean Frank Irvine of 
University Law School, who for several 
years has been a member of the special 
committee of the American Bar Asso- 
ciation on Remedies for Delay and 
Unnecessary Cost of Litigation, is 
quoted as saying: — 

“If the Field Code of 1848 had been 
received in the proper spirit when it 
was first adopted there would be little 
ground for the present demand for a 
simpler and more expeditious practice. 
Unfortunately, it received in many par- 
ticulars a construction by the courts 
tending to check its successful operation. 
The Legislature proceeded by frequent 
annual additions and amendments to 
destroy its simplicity. In 1876 a re- 
vised code was enacted, which now con- 
tains something more than 3,400 sec- 
tions. This has had the effect of mak- 
ing law practice in New York more tech- 
nical and more complicated than in any 
other English-speaking country. It is 
probable that a greater proportion of 
cases are decided in New York on ques- 
tions of procedure without reaching the 
merits of the controversy than in any 
any other state in the Union — cer- 
tainly a greater proportion than in 
England or in her dependents.” 


The Federal Income Tax Amendment 


In view of the action of Wyoming, the 
approval of three-fourths of the states, 
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necessary to the adoption of the six- 
teenth amendment, has been secured, 
and an amendment authorizing the in- 
come tax will become a part of the federal 
Constitution, reading as follows: — 

“Article XVI.— The Congress shall 
have power to lay and collect taxes on 
incomes, from whatever source derived, 
without apportionment among the states, 
and without regard to any census of 
enumeration.” 

Congress will enact a law to levy the 
tax, probably during the extraordinary 
session to be called by President Wil- 
son in April. 

Professor Bruce Wyman of Harvard 
Law School in a recent newspaper article 
said : — 

“It is rather untimely to have a fed- 
eral income tax coming upon us just as 
we were beginning to work out a general 
system of income taxation in the sepa- 
rate states. By this process the states 
were finding out that they could really 
collect a general tax upon all property 
tangible and intangible. The subjection 
of all property in the state to the burdens 
of the state was in sight by this hopeful 
programme. An income tax is a proper 
complement to a property tax. If direct 
taxation is left to the states, as I be- 
lieve it should be, the states would have 
kept on in this course of taxing all prop- 
erty effectively. I suppose it is useless 
to hope that the federal Government in 
its present hands will keep the income tax 
now authorized for great emergencies. 
And if we get a federal income tax 
this year, as we probably will, I very 
much fear that the state legislatures 
generally will not impose a state in- 
come tax in addition. No man wants to 
pay two income taxes, especially as 
practically nobody is even paying one at 
present. A state would fear driving 
away people by making two income 
taxes grow where there was one before. 
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Very probably this is an illogical posi- 
tion. If income taxation is a necessary 
part of a general scheme of direct taxa- 
tion, and if we are going to let the federal 
Government into the field of direct taxa- 
tion, we ought not to hesitate at two 
income taxes. But I very much fear we 
will, and that a promising development 
in scientific taxation will thereby be 
much retarded.””! 


Juvenile Delinquency 


In the annual report of the Denver 
juvenile court, Judge Ben Lindsey laid 
special emphasis upon the decrease of 
delinquency in the thirteen years that 
the juvenile court has been in operation. 
Dependency cases, however, have in- 
creased 400 per cent. Judge Lindsey 
attributes this to the difficulty of ade- 
quately reaching and punishing men who 
desert their wives and families. In 
1901, the year the court was established, 
560 delinquency cases were taken care of. 
In 1912 there were 419 delinquency 


cases. 


Statistics contained in the biennial 
report of the Juvenile Court of Multno- 
mah County, which contains the city 
of Portland, Oregon, indicate that better 
results are obtained among children by 
warnings than by actually bringing them 
to trial. The total number of cases not 
brought before Judge Gatens, but handled 
by the probation officers direct, was 1518, 
and, “in nearly all of these cases no 
further action was required.” Of 1410 
cases brought before the Judge, 245 
came back on second and subsequent 
charges. Of the number arraigned be- 
fore Judge Gatens, 958 were boys and 
442 were girls. They are classified as 
delinquents and dependents, there being 
967 of the former, 767 boys and 200 
girls, and 443 of the latter, 198 boys and 


1Boston Transcript, Feb. 8, 1913. 
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245 girls. Under the head of ages, it 
is stated that 374 were 10 years and 
under, 377 from 11 to 13 inclusive, 33 
were 14 and 15, 164 were 16 and 162 
were 17. 


Personal 
Chief Justice Shields of Tennessee 
has been elected United States Senator. 


Hon. Le Baron Bradford Colt,’ United 
States Circuit Judge, was elected United 
States Senator from Rhode Island Jan. 
21, succeeding George Peabody Wet- 
more. Judge Colt had been on the bench 
of the Circuit Court for nearly twenty- 
nine years. He holds degrees of LL.D. 
from both Yale and Columbia. 


Chief Justice Edward Church Dubois 
sent his resignation from the Supreme 
Court of Rhode Island to the Governor 
on Jan. 13. Chief Justice Dubois, who 
was born in London, England, in 1848, 
was Attorney-General ofj Rhode Island 
from 1894 to 1897, and was elected to 
the Supreme Court in 1899. 


President Taft has accepted the Kent 
Professorship of Law at Yale, and will 
reside in New Haven after March 4. 
The chair has not beeen filled since the 
date of Edward J. Phelps in 1900. Mr. 
Taft expects to give a special course of 
lectures upon his arrival at Yale. As 
the annual income from the Kent Foun- 
dation is only about $300, the corpora- 
tion will add enough to assure an income 
of $5,000. 


Clarke Howard Johnson, Associate 
Justice of the Supreme Court, was un- 
animously elected Chief Justice of Rhode 
Island by the General Assembly Jan. 23, 
to fill the vacancy caused by the retire- 
ment of Chief Justice Edward C. Du- 
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bois. Chief Justice Johnson was ad- 
mitted to the bar in 1879, and during his 
first year as a lawyer was elected to the 
legislature. From 1881 to 1886 he was 
clerk of the House, and in 1886 he was 
made justice of the state dictrict court. 
In April, 1903, he was elected Associate 
Justice of the Supreme Court. The 
vacancy in the Supreme Court was filled 
on Jan. 28 by the selection of Justice 
Darius Baker of the Superior Court. 


Revolution of the courts impends, 
unless the courts purge themselves of 
outworn methods and thus quell the 
merited impatience of the masses, said 
Justice Wesley O. Howard of the appel- 
late division of the Supreme Court of 
New York Jan. 27, before the alumni 
of La Salle Institute at Troy, N. Y., in 
a broadside leveled at antiquated laws 
and the “timidity of judges.” The 
recall of judges and judicial decisions 
promises no cure, Justice Howard said, 
but anarchy instead. “All men are 
supposed to be equal before our laws, 
but that seems not to be so. The road 
to justice should be straight, short and 
simple. Revolutionary measures are to 
be avoided. The movement should 
begin from within; it is well for the 
great jurists of the land, the judges of 
last resort, to take heed of the temper 
of the times, unbend from their conser- 
vatism and work out the reform them- 
selves. Let us not deceive ourselves; 
the spirit of recall is spreading, the im- 
patience of the masses grows deeper. 
Unless the judges act the people will 
act; if they do not resort to the recall 
they will revise the constitution and 
create new courts — courts to do rough 
justice; courts to do summary justice; 
courts close to the common people; 
courts without technicalities, sophistry 
and delay, and where substantial right 
prevails.” 
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Bar Associations 


American Bar Association. — The next 
annual meeting of the American Bar 
Association is to be held in Montreal 
on September 2-4, 1913, at the invita- 
tion of the Bar Association of Montreal. 


Connecticut. — Speaking at the annual 
dinner of the Connecticut State Bar 
Association at New London Jan. 27, 
Hon. Alton B. Parker, president of the 
New York State Bar Association, made 
an urgent appeal to the Connecticut 
association to join the New York body 
in defending the courts from attack 
through the recall of judges and judicial 
decisions. It was voted that a com- 
mittee investigate the matter and report 
at the July meeting of the Association. 
At the annual business meeting officers 
were re-elected as follows: President, 
Hadlai A. Hull, New London; vice- 
president, Charles Phelps, Rockville; 
Secretary and Treasurer, James E. 
Wheeler, New Haven. 


District of Columbia. — At the annual 
meeting of the Bar Association of the 
District of Columbia held Jan. 14, the 
special committee appointed to recom- 
mend changes in the present methods 
of taking testimony and to consider the 
cost of appeals, reported that they had 
been in conference with Justices Wright 
and Stafford, of the Supreme Court of 
the District, in regard to conforming 
the rules of that court to the rules of 
equity practice promulgated by the 
United States. Should changes in the 
equity rules be made by the District 
Supreme Court, the rules of the District 
Supreme Court of Appeals will be con- 
formed thereto. The officers elected 
include: President, John E. Laskey; 
first vice-president, Wm. Meyer Lewin; 
second vice-president, John Lewis Smith; 
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secretary, Edwin L. Wilson; treasurer, 
Charles H. Cragin. 


Florida.— At the seventh annual 
meeting of the Florida Bar Association, 
held at Miami, Fla., Feb. 6-7, Sherman 
L. Whipple of Boston delivered the 
annual address, and William Jennings 
Bryan was the guest of honor at the 
banquet. Mr. Whipple’s subject was 
“The Duty of Disclosure.’ He said: 
“TI advocate as a part of the creation of 
the duty of disclosure the abolition of the 
privilege of confidential communications 
to counsel and the kindred privilege of 
one accused of crime to stand in silence 
at the bar. The communications which 
a man makes to his attorney are either 
harmless or harmful to his case. If harm- 
less, there is no reason why they should 
not be disclosed; if harmful, the inter- 
ests of justice and principles of fair play 
demand their disclosure. If the client’s 
purpose be to conceal the truth and thus 
defeat justice, such purpose itself should 
be defeated. The existence of the privi- 
lege is an encouragement to dishonest 
conduct. The rule serves no useful pur- 
pose in the administration of criminal 
law and its only effect is to make diffi- 
cult the tracing of crime and the punish- 
ment thereof.” 


Kansas. — Walker D. Hines of New 
York, general counsel of the Atchison, 
Topeka & Santa Fé Railroad Company, 
delivered the annual address before the 
Kansas State Bar Association at its 
annual meeting in Topeka Jan. 27-28. 
His paper argued the need of the same 
executive responsibility in the govern- 
ment which is demanded in great busi- 
ness enterprises. Regarding procedural 
reform Mr. Hines said: “In one re- 
spect a most important reform in the 
judicial department is feasible, and that 
is the vesting in the courts of full power 
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to prescribe and change the rules of 
pleading and procedure so as to insure 
the most economical and expeditious 
administration of justice. At present the 
responsibility and power in this matter 
rest, generally speaking, in the Legis- 
lature, which does not come directly in 
contact with the administration of jus- 
tice, and the courts which do administer 
justice have not the responsibility or the 
power to change pleading and procedure 
so as to accomplish the greatest expedi- 
tion and economy.” Papers were also 
read by President J. D. McFarland of 
Topeka; Henderson Martin, A. M. 
Keene, W. H. Russell, W. S. Glass, S. N. 
Hawkes, Dean William R. Arthur, Earl 
W. Evans and E. S. McAnany. 


Maine. — The Maine State Bar Asso- 
ciation held its annual meeting Jan. 8 
in Augusta, with Oscar F. Fellows of 
Bangor presiding. Secretary Norman 
L. Bassett of Augusta read a paper on 
Admiralty Law, written by Hon. Ed- 
ward H. Blake of Bangor. Job H. Mont- 
gomery of Camden spoke of the need 
of a law court distinct from nisi prius. 
Robert T. Whitehouse of Portland spoke 
on divorce and Associate Justice Leslie 
C. Cornish of Augusta upon the law’s 
dispatch in Maine. Mr. Whitehouse 
recommended the passage of careful and 
uniform marriage laws throughout all 
states requiring licenses and declara- 
tions of intention, and prohibiting mar- 
riages before a certain age and when 
either party is physically defective. 
The following officers were elected: 
President, George C. Wing, Auburn; 
vice-presidents, Fred J. Allen of San- 
ford, Wallace H. White, Jr., of Lewiston 
and John Wilson of Bangor; secretary- 
treasurer, Norman L. Bassett of Augusta. 


New York City. — William B. Horn- 
blower of the law firm of Hornblower, 
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Miller & Potter, was elected president 
of the Association of the Bar of the City 
of New York at the annual election 
Jan. 14. His associates in office for the 
ensuing year are: Vice-Presidents, Wil- 
liam N. Cohen, William E. Curtis, Rob- 
ert W. DeForest, John G. Milburn and 
Morgan J. O’Brien; recording secre- 
tary, Silas* B. Brownell: corresponding 
secretary, Herbert J. Bickford; treasurer, 
S. Sidney Smith. 


Oklahoma. — At the annual meeting 
of the Oklahoma State Bar Association, 
held at Oklahoma City December 30 
and 31, the annual address was deliv- 
ered by Frank B. Kellogg. Papers read 
included “The Courts and the Agitation 
for Court Reform,” by George S. Ram- 
sey; ‘‘Sales of Real Estate throughPro- 
bate Court,’”’ by H. H. Rodgers; ‘‘Re- 
view of the Decision of the United States 
Supreme Court in the Indian Tax Ques- 
tion,” by Kirby Fitzpatrick; ‘‘Consti- 
tutional Inhibition against Unlawful 
Search and Seizure,” by E. E. Grins- 
stead; and “Guaranty of Bank De- 
posits,” by C. M. Fecheimer. These 
officers were elected: President, James 
H. Gordon, McAlester; secretary, Grey 
Moore, Durant; treasurer, John H. 
Kane, Bartlesville. 


The fourteenth annual 
meeting of the South Dakota Bar Asso- 
ciation was held in Pierre on January 


South Dakota. 


15-16. The annual address was deliv- 
ered by the president of the association, 
James Brown of Chamberlain. An 
address was also delivered by Jesse W. 
Boyce of Sioux Falls. Much time was 
taken up in a discussion of the report 
of the committee on legal reform. This 
committee, appointed at the annual 
meeting of 1912, was composed of 
Charles S. Whiting of Pierre, Presiding 
Justice of the Supreme Court; John 
B. Hanten of Watertown, Charles M. 


155 


Stevens of Aberdeen, Henry A. Muller 
of Sioux Falls and Norman T. Mason 
of Deadwood. It had spent consid- 
erable labor upon its report, which had 
been made into a volume of 166 pages 
and distributed among the members 
of the association early in December. 
Altogether the report submitted thirty- 
one proposed laws, including five uni- 
form acts recommended by the Ameri- 
can Bar Association. Seven of the laws 
proposed to regulate procedure on appeal 
to the Supreme Court. The remainder 
covered a variety of topics, ranging 
from a "blue sky” law to an act pro- 
viding for an immunity bath for crimi- 
nals who confess and give evidence in 
aid of prosecution. At the end of the 
two-days discussion of the report, twenty- 
nine of the acts were recommended by 
the association to the present legislature 
for enactment. The act requiring con- 
tracts for the compensation of real es- 
tate agents to be in writing fell by the 
wayside, as did the act providing for 
the appraisement of personal property 
before sale under legal process or chattel 
mortgage. 

On the evening of the 15th, the asso- 
ciation gave a dinner in honor of Judges 
Dighton Corson and Dick Haney, who 
had just retired from the Supreme Bench 
after long service. The president of 
the association presided as toastmaster. 
Nearly four hundred members of the 
association and friends were present 
and helped to make the banquet the 
most successful affair of its kind ever 
held in the state. 

The following officers were elected 
for the ensuing year: Hon. J. M. McCoy, 
a judge of the Supreme Court, president; 
J. H. Vorhees of Sioux Falls, secretary, 
and L. M. Simons of Belle Fourche, 
treasurer. Mr. Vorhees and Mr. Simons 
have served the association in their 
respective offices for many years. An 
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executive committee was also elected, 
which will later designate the place for 
the next annual meeting of the associa- 
tion. 


Gwo South Dakota Judges 


On January 1, Judges Dighton Cor- 
son and Dick Haney retired from the 
Supreme Court of South Dakota. Judge 
Corson had served as a member of the 
court since the admission of the state in 
1889. Judge Haney, upon the admis- 
sion of the state, was elected a circuit 
judge, and was promoted by appoint- 
ment to the Supreme Court in 1896, 
where he remained until his retirement. 
Both had thus seen more than twenty- 
two years of judicial service for the state. 

Judge Haney was born in Lansing, 
Iowa, in 1852, and was graduated from 
the law department of the University 
of Iowa in 1874. For ten years he prac- 
tised law in his home town of Lansing 
but in 1885 removed to Plankington, 
Dakota Territory. Then came in rapid 
succession public service as district 
attorney, circuit judge, and member 
of the Supreme Court. He has already 
returned to active practice, having 
formed a partnership with T. J. Spangler 
at Mitchell, South Dokota. 

Judge Corson is, in every sense of the 
phrase, a pioneer lawyer. He was born 
in Somerset county, Maine, educated 
at Waterville, and admitted to practice 
in that state over sixty years ago. He 
removed to Milwaukee and was a mem- 
ber of the Wisconsin legislature in 1857. 
The following year, he was elected dis- 
trict attorney for Milwaukee county. 
In 1861, he settled in Virginia City, 
Nevada, and, upon the organization of 
that territory, was appointed district 
attorney for the district embracing Vir- 
ginia City and the then famous Comstock 
mine. At this time Mark Twain was 


The Green Bag 


assistant secretary of the territory and 
a close friend of young Corson. In 
1876, the discovery of gold in the Black 
Hills of Dakota was announced. A 
year later, Judge Corson, following the 
lure of the frontier, settled in Deadwood. 
He was thereafter a member of the 
constitutional conventions of 1885 and 
1889. At the present time, he is eighty- 
five years of age, in full possession of 
his mental and physical vigor, but will 
not return to active practice. 


Miscellaneous 


A petition for the recall of Judge 
Charles L. Weller of San Francisco was 
put in circulation and signed by a num- 
ber of women Jan. 15, in view of Judge 
Weller’s action in reducing from $3000 
to $1000 the bail of Albert Hendricks, 
charged with assault upon a young girl. 
The prisoner after gaining his liberty 
fled the city. Judge Weller argued that 
he had merely followed the usual custom 
of the police courts. Twelve thousand 
signatures to the recall petition were 
secured in ten days, five thousand more 
than necessary to compel a_ recall 
election. 


Foulke E. Brandt, whom Judge Rosal- 
sky of the New York Court of General 
Sessions sent to prison for thirty years 
in 1907 for burglary in the first degree, 
was granted a conditional pardon by 
Governor Sulzer on January 17, on his 
promising not to appear on the stage 
or otherwise to seek notoriety in con- 
nection with the case, and on his re- 
tracting all statements reflecting on the 
character of anyone connected with the 
affair. “Brandt is not a martyr,”’ said 
the Governor. ‘As an individual he is 
entitled to little consideration. I have 
no sympathy for Brandt, but I have 
great regard for the due administration 
of justice.” 
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The Medico-Legal Society of New 
York commemorated the approaching 
completion of four decades in its work 
at its annual dinner given on Jan. 24, 
under the presidency of Dr. T. D. 
Crothers, celebrating the work of the 
society since Mr. Clark Bell was elected 
president in November, 1872, by con- 
ferring Honorary Membership upon a 
considerable number of eminent names 
of the bench and bar and of prominent 
medico-legal jurists abroad. Mr. Clark 
Bell presented a historical report of the 
leading features of the work of the 
body for the last forty years. Hon. 
John R. DosPassos, who was a member 
of the society in 1872, read the paper 
of the evening, on the general topic of 
“Reform in the Law”; Judge John 
Woodward of the Appellate Division 
in the Second Department, responded 
to the toast of the Bench, and Nelson 
Smith, an octogenarian leader of the 
bar, responded for the Bar. 


The conviction in the United States 
Senate, Jan. 13, of Robert W. Archbald, 
of Scranton, Pa., as guilty on five out 
of thirteen articles of impeachment, 
marks the first time in fifty years, and 
the third time in the history of the 
United States, that a judge has been 
removed from office as the result of 
impeachment proceedings. Three other 
judges during the past century have been 
impeached, but acquitted. The House 
voted to impeach Judge Archbald on 
July 7, and the impeachment was laid 
before the Senate on July 15. The trial 
did not begin, however, until Dec. 2. 
Senator Root, in a_ statement filed 
during the voting, said: ‘I have voted 
that the respondent is guilty under 
Articles I., II., III., V., VI., and XIII., 
because I find that he used the power 
and influence of his office as judge of the 
Court of Commerce to secure favors 
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of money value for himself and his friends 
from railroad companies, some of which 
were litigants in his courts, and all of 
which were under the regulations of the 
Interstate Commerce Commisssion, sub- 
ject to the review of the Court of Com- 
merce. I consider this course of con- 
duct, and each instance of it, to be a high 
crime and misdemeanor.” 


At the thirteenth annual conference 
of the National Civic Federation, held 
in New York City, Jan. 28-29, President 
Seth Low attacked the Sherman anti- 
trust law and recommended federal 
licensing of all state-created corporations. 
He advocated the appointment of an 
inter-state trade commision to have over- 
sight of all large interstate business. 
He reviewed all the important industrial 
disputes of the year and highly compli- 
mented the American Federation of 
Labor as a constructive agency for the 
bringing about of industrial peace. His 
denunciation of the Socialist Party and 
the Industrial Workers of the World, 
whom he put in the same category, was 
emphatic. August Belmont read a 
paper which gave a résumé of the agita- 
tion for workmen’s compensation. A 
draft outline of a proposed Model Safety 
Act for the prevention of accidents was 
presented. Proposed pension laws were 
debated by F. Spencer Baldwin, George 
T. Morgan and Arthur Williams. Em- 
erson McMillin reported that a_ bill 
covering the regulation of public utilities 
would be ready for presentation to the 
Civic Federation within a few days. The 
investigation, he said, had been most 
exhaustive, and the cost, he said, had 
been $55,000. There were also dis- 
cussions of the Federation’s proposed 
amendments to the Erdman Railway 
Conciliation act and upon a proposed 
model state Mediation act. There was 
a debate on “The Practicability and 
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Desirability of Minimum Wage Required 
by Law,” and a paper by Ralph M. 
Easley on “Industrial and Civic Progress 
in the United States.” 


Obituary 


Antony, E. L., of Cameron, Tex., 
former Congressman, died Jan. 16 at 
Dallas. 

Berry, James Henderson, former United 
States Senator, died at Bentonville, Ark., 
Jan. 30, aged seventy-one. He served 
in the state legislature, and was elected 
Governor of the state in 1882. 


Breeden, Col. William, for fourteen 
years United States Attorney for New 
Mexico, died Jan. 27 at the home of his 
daughter, in Brookline, Mass., aged 
seventy-two. 

De Haven, John J., judge of the 
United States court for the northern dis- 
trict of California since 1897, died Jan. 
26 at his country home near Napa, 
Cal. He had served in Congress and as 
Associate Justice of the California Su- 
preme Court. 

Dodd, Amzi, first Vice-Chancellor of 
New Jersey, and dean of the New Jersey 
bar, died at Bloomfield, N. J., Jan. 22, 
aged ninety. He was a special Justice of 
the Court of Errors and Appeals from 
1872 to 1882. 


Hall, Frederic B., Chief Justice of the 
Connecticut Supreme Court of Errors, 
died Jan. 15, in his seventieth year. He 
had been a member of the court since 
1897, succeeding Governor Baldwin as 
Chief Justice in 1910. He had been on 
the bench for thirty-six years. 

Hudson, F. G., former Attorney-Gen- 
eral of Louisiana, died at Hot Springs, 
Ark., Jan. 17. 


McClain, Andrew, formerly Justice of 
the Tennessee Supreme Court and 
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United States Attorney for the middle 
district of Tennessee, died Jan. 17 at 
Los Angeles, aged eighty-six. 


Page, Henry, formerly state circuit 
judge, Congressman, state’s attorney, 
and member of the constitutional con- 
vention of 1870, in Maryland, died in 
Princess Anne, Md., Jan. 7. 


Platt, James P., Judge of the United 
States District Court, died at Meriden, 
Conn., Jan. 26. He was a son of United 
States Senator Orville H. Platt, and had 
been member of the legislature and city 
attorney, and judge of the city court, 
before his elevation to the federal bench 
in 1902. 


Steinert, Henry M., justice of the Court 
of Special Sessions in New York City, 
died Feb. 2. He was named for Special 
Sessions last spring, having previously 
been Assistant Corporation Counsel. 


Templeton, Judge Charles F., at one 
time Attorney-Gtneral of Dakota Ter- 
ritory, and later federal district judge, 


died at Grand Forks, N. D., Jan. 3. 


Voorhies, Albert, former Justice of the 
Louisiana Supreme Court and Lieute- 
nant-Governor of the state, died Jan. 21, 
aged eighty-four. 


Readers of the GREEN BAG will note in the 
adyertising pages of this issue the first announce- 
ment of G. P. Putnam’s Sons, publishers, New 
York and London. 

This house is well and favorably known to 
the readers of good books general!y. Estab- 
lished three quarters of a century ago, it long 
since won and still maintains an enviable repu- 
tation for the quality of its publications and 
the fair, prompt, and courteous treatment 
accorded customers. 

The publishers of the GREEN BAG will be 
glad if the patronage of our readers proves to 
be such as to warrant the long continuance in 
our pages of the announcements of a firm that 
so conspicuously stands for the best things in 
literature and business. 
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Alabama Birmingham 
CLAUDE D. RITTER 
611-12 First National Bank Bldg. 
Offices Equipped for Handling all Classes of 
Legal and Commercial Business 


Alabama Decatur 
also New Decatur 


E. W. GODBEY 
Post Office Block 





Alaska 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 





~ Also Los Angeles Phoenix 


Arizona and New York City 
WILLIAM M. SEABURY 


Member of the Bar of Arizona, California and New York 


Offices — No. 306 Fleming Building, Phoenix, Arizona. 
No. 821 H. W. Hellman Building, Los Angeles, Calif. 
No. 32 Nassau Street, New York City. 





San Francisco 
HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas Harry Gottesfield 
Connecticut Stamford 
CUMMINGS & LOCKWOOD 
Attorneys-at-Law 


Stamford National Bank Building 





District of Columbia Washington 


JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 





London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States cert oe Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘Rubinstein, London” 


England 





England London 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


22 ant 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: *‘Threefold London."" Western Union Code. _ 


Florida Tampa 


JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 -8 Hampton Block 


Georgia 
A. A. & E. L. MEYER 
Corporation and General Practice 
1101-4 Atlanta National Bank Building 


Douglas 


‘Atlanta 


Georgia 
J. W. QUINCEY 


Attorney-at-Law 


Union Bank Building 


Georgia Rome 
LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark Building. 


F. W. Lipscomb Wright Willingham 
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Savannah 
G. W. OWENS 
23-26 Citizens’ Trust Building 

Practices in the Federal and all State Courts 

Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 

unsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Massachusetts 


CHARLES E. WARE 


Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civil Officers 


- Fitehburg 








Illinois Chicago 
MILLER & SMITH 
Practice in all State and Federal Courts 
Monadnock Block 
Suits against United States. Patent Litigation. 
Indianapolis 
HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 
William J. Henley 





Indiana 


~ Montpelier 
JOHN B. MASON 


Indiana 


Attorney-at-Law 


JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federa! Courts 


G. B. Jennings L. H. Mattox 





Kentucky Louisville 
JAMES R. DUFFIN 


Inter-Southern Life Building 





Maine Bangor 


CHARLES P. CONNERS 
Counsellor-at-Law 
49 Hammond Street 





Portland 
HARRY L. CRAM 

Corporation and General Practice 
85 Exchange Street 





John L. Baker | 


Shenandoah | 


| Missouri 


Michigan Detroit 
CLARK, LOCKWOOD, BRYANT 
& KLEIN 
1301-08 Ford Building 





Michigan Grand Rapids 
CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 

___ Michigan Trust Co. Bldg. 


Minnesota 





Minneapolis 
DODGE & WEBBER 


| Corporation, Commercial and Real Estate Law 


New York Life Building — 


Jackson 


Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson J. Harvey Thompson 
Kansas City 
NEW, KENNISH & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 


Gloyd Building 











New Jersey Patterson and Passaic 


BILDER & BILDER 


150 Second St. 


Romaine Bldg. 3 
assaic 


Patterson 


Buffalo 


New York 
FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 





Maine Augusta 
WILLIAMSON, BURLEIGH & MCLEAN 
Granite Bank Building 
Corporation and General Practice 


Organization of Maine,Corporations a Specialty 
Joseph Williamson ; Ernest L. McLean 


New York Rochester 
PLUMB & PLUMB 

Attorneys and Counsellors-at-Law 
William T. Plumb Erwin S. Plumb 


Probate, Collections and General Practice 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Altorney-at-Law 
700-705 Equitable Building 





North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Northwestern Mutual Savings and 
Loan Building 





It will be mutually helpful if THe GREEN BAG is mentioned when writing to advertisers. 





The Green Bag— Select List 





_ SELECT LIST OF LAWYERS 


—_— 





Cleveland 
A. A. AND A. H. BEMIS 
Attorneys-at-Law 
406-407-408 The Arcade 
Alton A. Bemis _ Alton Hay Bemis 
Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602° Bailey Bldg., 1218 Chestnut Street 


South Carolina Charleston 
MORDECAI & GADSEN, RUTLEDGE & 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 


Ohio 











Tennessee Knoxville 


JAMES B. WRIGHT 
Corporation and General Practice 


_East Tennessee National Bank wenenei de 








_ E. DEFOREST LEACH 


Attorney and Counselor-at-Law 


Specializes in insanity cases, and criminal and divorce 
cases involving abnormal sexual natures 


414 CITIZENS BUILDING 
CLEVELAND, OHIO 


DEPARTMENT OF LAW 


Three years’ course leading to the degree of | 


LL.B. The degree of Juris Doctor (J.D.) open 
to graduates of approved universities and colleges. 
Regular session October to June inclusive. 


work in summer session of ten weeks. Law library 
of about 30,000 volumes. 
For announcements address 
DEAN, DEPARTMENT OF LAW 
University of Michigan, Box A, Ann Arbor, Mich. 





~~ Commercial Law Practice 


Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 

Full of ideas and plans that you can adopt to get such a 
Practice and i income for yourself, 35 pages bound in paper. 
Stamps or coin acceptable. 


AMERICAN | ,EGAL NEws 


737 Free Press Building, Detroit, Mich. 





Credit | 
towards either degree may be obtained through | 


| 24th Year of Continuous Publication 





West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 


West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 

38-46 Mitchell Building 





DISTRICT OF COLUMBIA 


PATE NTS 


Business from non-resident attorneys especiall 
solicited. Highest references; best services. Counse 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 
WATSON E. a 


Patent Lawyer ashington, D. C. 


GREEN BAG, Vol. 24, 1912 


BOUND IN HALF MOROCCO, $4.50 




















| When complete unbound sets are sent in good con- 


UNIVERSITY OF MICHIGAN | 


dition, orders are filled at above price less 
subscription rate, i.e., $1.50 


THE RIVERDALE PRESS 
BROOKLINE, BOSTON, MASS. 


Dignified Publicity — 
THE “‘A. L. N.”’ LAW LIST 





In connection with the AMERICAN LEGAL 
NEWS we publish a comprehensive list of law- 


| yers prepared to handle general legal matters 


for our subscribers, among whom are such con- 


| cerns as Standard Oil —" nanaes yo 
| vester Co., R.L. Douglas Shoe Co., Tropical Oi 
25a—How to Obtain a Successful | 


Co., New York Leather Belting Co., etc. 

Our terms for representation in this law list 
are reasonable. We areconstantly revising our 
“List of Reliable Lawyers” and it may be that 
representation for your city is available. 


Write us for our rates. 
Address DEPT. OF RECOMMENDED ATTORNEYS 


AMERICAN | ,EGAL NEWS 





737 Free Press Bidg., Detroit, Mich. 
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